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About ten years ago, Messrs. Methuen & Co, approached the 
author with a proposal for a "History of English Law" in one 
volume. The interest aroused in a long-neglected subject by 
the brilliant work of the late Sir Fitzjames Stephen, of Sir 
Frederick Pollock, of Mr. Justice Holmes, and, above al!, of the 
late Professor Maitland, to say nothing of others whose contri- 
butions, though more fragmentary, were profoundly interesting, 
had convinced most teachers of English Law that a rich field 
of educational effort awaited development. Unfortunately, the 
scale on which the writing of these authors was planned, ren- 
dered them unsuitable for the average student, whose time was 
limited ; and it was felt that the subject could hardly take the 
place which it deserved in the ordinary training of the lawyer, till 
some more modest, but comprehensive, manual had appeared. 

At the time when the approach referred to was made, the 
author's time was deeply pledged in other directions ; and he 
doubted, also, whether the moment had then arrived at which 
the state of available knowledge rendered such a work possible. 
He therefore suggested an application to his friend Dr. Holds- 
worth. 

As is well known, that application was not made in vain; 
and the world is to-day the richer by Dr. Holdsworth's three 
volumes. But, in the hands of Dr. Holdsworth, the work has 
proved to be something very different from what was at first 
contemplated ; and the plan for a single volume has developed 
into a scheme of which the first three volumes bring us down 
only to the end of the sbrteenth century. 

Meanwhile, largely owing to the labours of Professor Maitland 
and other contributors to the noble series of volumes produced 
by the Selden Society, more material has become available ; 

Cthe recent publication, the fruit of American enterprise, 
three volumes of Select Essays in Anglo-American Legal 
I, has further stimulated interest in the subject. 
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It seemed, therefore, to the author, that the time had at last 
arrived, at which Messrs. Methuen & Co.'s original idea miglit 
be realized ; and he ventured to approach them with a sugges- 
tion for a revival of the plan. It was, of course, obviously due 
to Dr. Holdsworth that his concurrence should also be obtained. 
In both quarters the respKinae was prompt and cordial ; and Dr. 
Holdsworth, with great generosity, further offered to read the 
proof sheets of the intended work, and give the author the benefit 
of his criticism. 

Thus the way seemed clear; and the present book is the 
result. As space was limited, the authot has touched lightly 
upon that side of our legal history which has already been made 
the subject of adequate treatment, viz. the origin and develop- 
ment of the Courta, and the relations of the State towards its 
subjects. These can be found conveniently summarized in 
Professor Maitland's posthumously published Constitutional His- 
tory of England, in the first \olume of Dr. Holdsworth's Hit- 
tory of English Law, and in Dr. Carter's English Legal Institutions, 
as well as in the many other useful treatises on Constitutional 
History-. But with this exception, the present volume attempts 
to cover the whole field of English legal history, from the earliest 
times to the present day. 

That this is a sufficiently ambitious attempt, no one can be 
better aware than the author. Though he has made no state- 
ment which he has not verified from original evidence, he has, 
naturally, availed himself to the full of the work of previous 
writers for the earlier part of his task. But. from the end of the 
sixteenth century, he has sailed over an almost uncharted sea: 
and his responsibility is great. He can only plead that he has 
kept a careful look-out, and that he has striven faitlifuUy to sail 
the ship in the main current, without attempting to enter the 
bays and inlets, which to have explored would either have pro- 
longed the voyage to an undue length, or have neglected the 
essential for the picturesque but less important. 

One other word as to the plan of the book may be permitted. 
An American correspondent, whose reputation as a teacher and 
writer stands high, has urged upon the author the adoption of 
what is known as the "vertical" method of writing history, 
by which the development of each existing institution is sepa- 
rately traced from its origin to its present form, .\fter long 
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ion, the author felt it impossible to adopt the plan pro- 
posed by this suggestion, because, in his view, it would either 
involve almost endless repetition, or it would obscure one of 
the most important lessons to be learnt from English legal 
historj-- For, if there is one truth which that history makes more 
clear than another, it is that the sharp division into distinct 
subjects which is so familiar a feature of a modern and highly 
complex system of law, finds no place in its early stages. Prop- 
erty, contract, tort, crime, even the apparently fundamental 
distinction between substantive law and procedure, are not rec- 
ognized by primitive people. The germs of all these ideas may 
be detected in early law by the microscope of the expert ; just 
as the future stem, tendrils, leaves, flowers, and fruit, may be 
detected in the seed of a plant. But one of the most valuable 
lessons to be leamt from the study of the growth of a native and 
independent system of law like the English, is an appreciation 
of the processes by which these specialized ideas have slowly 
detached themselves from those primitive notions of right and 
wrong which are the kernel of all systems of law. So the author 
has adhered to the old-fasluoned plan ; dividing his subject into 
historical periods, marked by events which seemed to him to be 
milestones on the ever-broadening path of legal development. 

It remains only for the author to express his grateful thanks 
to those whose labours have rendered his task possible of achieve- 
ment (if indeed it has been adiieved), and to commit his work 
to the judgment of the public. To Dr. Holdsworth, who, as 
has been stated, has been kind enough to spare the time to read 
the proof sheets, his thanks are most especially due. It is 
needless to say that he has benefited greatly by Dr. Holdsworth'a 
suggestions ; and, where he has not been convinced by them, he 
has, doubtless, been wrong. As for the work, the author will 
be more than satisfied if his attempt encourages others to do 
better. He makes, of course, no claim to completeness; his 
hope is only that he has shown some sense of proportion, and 
an essential reverence for the truth, which will not be found 
without their uses. In a word, his aim has been to stimulate, 
not to satisfy, 

London, April, 1912. 
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A SHORT HISTORY OF 
ENGLISH LAW 

CHAPTER I 

OLD ENGLISH LAW 

IT is the glory of English Law, that its roots are sunk deep into 
the soil of national history; that it is the slow product of the 
age-long growth of the national life. A few words, therefore, 
albeit diffident and cautious, must be said in this book of that dim 
period in which the foundations of the national character were laid. 
As years go, it was a long period, lasting little less than six centuries. 
During those long years, English men lived and died, married and 
begot children, fought a good deal and brawled more, were con- 
verted from heathendom to a rather secular Christianity, built 
a few petty towns. But, for the most part, their lives were 
occupied with clearing and tilling a fertile and well-watered country, 
whose very fertility was a source of endless labour; for the English 
settlers found vast forests to be cleared before the soil would begin 
to yield com or pasture. The record of those long years is in the 
smiling fields of modem England, whose remotest village seems, 
to the visitor accustomed to the rough farming of virgin lands, 
like the garden of some lordly pleasure-house. Some few chronicles 
of this dim time have survived to us. But of laws and institutes 
we have little; and that little is obscure and untrustworthy. 

The so-called Anglo-Saxon Laws date from a well-recognized 
stage in the evolution of law. They reveal to us a patriarchal 
folk, living in isolated settlements, and leading lives 
Suon^Sm reg^ated by immemorial custom. Whilst there are cer- 
tain features conunon to all of them, showing us a society 
to some extent homogeneous, they diflfer in detail from one petty ' 
kingdom to another, almost from one village to another. There- 
fore, it is very hard to base any general statements upon them. 
More serious drawback still, the longer one studies them, the more 
one suspects that they deal rather with the novel and uncertain. 
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4 A SHORT HISTORY OF ENGLISH LAW 

than with the normal and undoubted rules of law. That is, after 
all, natural; for, among primitiie people, the process of law- 
making, or law-declaring, is painful and laborious, only to be 
resorted to under severe pressure. Why trouble to record that 
which every village elder knows? Only when a disputed point 
has long caused bloodshed and disturbance, or when a successful 
invader (military or theological) insists on a change, is it necessary 
to draw up a code. That is practical sense; but it has its draw- 
backs for the student of legal historj'. 

Still, the student must be grateful for the Anglo-Sa-ton Laws. 
In some respects they are unique. Some of them are very archaic 
' Tfceif 'o character, pointing to a society not far removed 

(Hiuacier from Utter barbarism, whose women and slaves stand on 
the same footing as cattle and sheep. Most of t hem seem to have 
h ^nHrn^n up in the vern '\f;iil"''; "^'I'i'fa'"' fho nnrr»cpj.Ti.4injT l^gea 
Barbarorum of the Continental Germans were, almost invariably, 
recorded in Latin, probably by Italian scribes. Consequently, 
the old English laws are more likely to be true pictures of life than 
codes like the Lex Salica, which, as the famous " Malberg glosses " 
surest, was translated by its compilers from an uncouth tongue 
which they failed to understand.' 

A much-debated que-stion .stands at the threshold of our story. 
How far are we justified in assuming that our English law is of 
' ronicn English origin 1 England was settled by other tribes 
inflMncM before the English arrived. Those tribes had a civili- 
zation of their own. They were conquered by the Romans, who 
governed them for centuries. Those almost-prehistoric centuries 
were the golden age of Roman jurisprudence; before the oldest of 
the Anglo-Saxon codes was drawn up, Justinian's /monumental 
Corpus Jum had been given to the world. When Edward Long- 
shanks conquered the Welsh in the thirteenth century, his 
officials held an inquest which revealed a highly organized system 
of tribal land-ownership ; and this system may (though that is 
by no means certain) have dated from very ancient British 
times, and once have prevailed throughout Britain. Once more, 
the Anglo-Saxon laws bear evident traces of ecclesiastical influ- 
ence; Aethelb irht's co de was dra mx-*if^ " on St. Augustine's 
p^.""' Are we to suppose tnat nothing found its way into 
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them from decrees of Councils and Synods; though the days 
of a refined Canon Law were yet to come?' 

Each branch of this enquiry is matter for speciahsts; and 
none can safely yet dogmatize. Only it may be pointed out, 
jj^ that a rough and ignorant people like the English, 

QuHtioii noted from of old for their sullen aloofness from the 
wider world, would not be verj- amenable to foreign in- 
6uences ; that they would hardly be likely to borrow much from 
the conquered Welsh, from an Emperor at Constantinople, or 
even from an Eastern Council. Such outside influences as did 
penetrate into primitive England came, probably, from household 
slaves, some of whom might be captives of superior education, 
from provincial versions of the Theodosian Code, or from the 
Penitentials of the mass priest. It is doubtful whether Justinian's 
legislation was generally known in Western Europe before the 
Norman Conquest. 

First we notice, that there is no 'equality before the law. ' | 
A man's r ights depended, both on jus^ciaLranlt , and, in aome | 
People'i cases at least, on the^^cuatom of his nei ghbourhood. 
*'•"" In various apocrj'phal documents drawn up after " 

the Norman Conquest,' we see clear traces of a status sjrstem, 
which, though it was giving way, long continued to dominate 
English society. The noble by birth (eorl, setheling, gesith). 
natural product of pure patriarchal life, had almost disappeared. 
He survives in the older laws as protected by a spiecial wergild ; 
probably, if analogy is to be trusted, he was maintained by 
special gifts from his fellow tribesmen, entitled to feast at their 
houses and to be clothed with the finest produce of their looms. 
The ceorl is the typical fartner. If we call him ' free,' we import 
modem ideas into primitive society. Probably he was not free 
in the sense that he could throw up his calling and go where he 
liked ; with equal probability he had no desire to do so. Prob- 
ably he paid some tribute; so docs the modern ' free citizen.' 
Certainly he was liable (or, should we say. entitled?) to miUtary 
service. On the other hand, he had probably a substintial 
ckum, by the mere fact of his birth, to a share in the land of hia 

■ The oldest coUection ol Canons, that of DionyBiuB Eii'kuus. m also older thai) 
tbe oldest En^inh code. 

' E,g, the Rfditudinea Sino\ilarum PtTiOTiarum and the Dt Vetert CorwiMtwIui* 
< JVomoftmium, both printed in the coUectioaa of Anglo-Saxon Laws. 
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\'i]lage ; and his life was protected by a wergild which was, almost 
tertainly, payable to his kindred, and not, even towards the end 
of the period, to his lord.' Below the ceorl came a class whom we 
may fairly call ' uiifree,' in the sense that they were treated more 
as property than as persons. Doubtless (as some of the names 
given them imply) they were not mere domestic slaves, herded 
together in their lord's house, but were allowed to occupy cot- 
tages and, probably, patches of land. But, in the period of 
which this chapter treats, they were marked off from the ceorl 
by the facts that they did not serve in the host, they had no place 
in the moot, and that violence to their persons, though it was 
punishable, brought them no personal compensation. The 
mannbot of the unfree went to his lord. The many names 
(theowt esne, laet, &c,) by which this class is described in the 
Anglo-Saxon Laws, seem to point, not merely to differences of 
race, but to differences of legal standing. Still, no conclusive 
solution of these problems has yet appeared. 

Most important, for legal purposes, is the class of thegns, 
which, apparently unknown or little important in the earliest 
days, from the end of the ninth century rapidly 
acquired a prominent position. The origin of the 
thegn is matter for general and constitutional history. But it 
must be noticed that, from his earliest mention in the codes, 
he is specially marked by signs which rapidly become character- 
istic of later law. He is peculiarly connected with the royal 
- service.* All thegns are servants, as their name implies;^ but 
the " King's thegn"' overshadow the others, and tend to exclude 
them finally from a class which is rapidlj- becoming of special 
importance. Service, with the thegns, at any rate with many 
of them, was peculiarly associated with land-holding ; we shall 
probably not be wrong in identifying the thegn with the land- 
rica or land-hlaford, who appears as an established institution 
from the time of .\ethelstan, exercising jurisdiction in matter of 
purchases, collection of tithes, accusing of criminals, and other 
functions of local authority. Of his relation to land-ownership, 
something more must be said when we come to deal with that 



The Thecn 



ncpiiut the mui 

•The " Idn^'g th^D ' 
Dted to the year 695 ad. 

' It U the tDodera Gennan ' dieneo 



393 {WalreaJ). The lord may have had an additional daira 
meotjoned ai ev\y a» the code ot Wibtntcd (30). Mtiib- 
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subject. But we cannot here part from the thegn without 
noticing, that through him the rule of forfeiture for misbehaviour i 
seems to have come into our law. The thegn who deems an 
unjust doom Is to lose his thegnship.' It is a principle which 
can be widely applied. 

In matters more strictly legal than the organization of society, 
we note at first, apparently, an almost entire absence of that 
exercise of State authority which, at the present day, is regarded 
as an essential of civilized life. This is specially remarkable 
in that branch of law which to us seems the peculiar province of 
the State, viz. the administration of justice. Nothing can be 
clearer than that, in the earlier part, at least, of the Early English 
period, the action of the State, op even of the local authorities, 
in this matter, was only invoked in rare cases, and with great 
reluctance. 

Th^ pMjat f»rm "f pHrpq- i for injur ies ?uffgrgd isj>ersonaI 
ven geance. In on e sen se it is, of course, illegal, because it 
is not regulated or formally sanctioned by the State ; 
in another it is not, for there is, In the earliest days, 
law against it. Moreover, whatever public opinion may 
then have existed regarded it with toleration, if not with actual 
approval. The first restriction comes with the f eeling .that 

indiscriminate vengeance- ia intolgrablE. The man who has 

been wounded by a chance arrow must not shoot at sight the 
first man he happens to meet. He must make some attempt 
to identify the aggressor. If the wound proves fatal, the rela- 
tives of the slain may avenge the victim. But they, too, must 
not slay indiscriminately ; they must restrict their vengeance 
to the murderer, and his kindred, who may be supposed to be 
FoUowiu sheltering him. If an ox is stolen, there must be 
*"•• '*"" some attempt to track it ; the trail must be followed 
until it leads to the stall of the thief. It is not permissible to 
seize the nearest beast to replace the loss. It the track leads 
to the thief's stall, but the stolen ox cannot be found, the pursuer 
~.^^^ may seize a beast belonging to the suspected thtef, 
to compel the return of the stolen ox. But he may 
not make good his loss at the expense of his peaceful neighbour, 
who has done him no wrong. 

There is abundant evidence in the Anglo-Saxon Laws, that 

' A. S. L., Edgar. IK, S (Andover) 
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the feud, the fresh pursuit, and the distress (nam) were per- 
fectly familiar to the compilers of the codes. There ia also 
evidence that the wiser members of the community, supported 
by the kings, were anxious to modify and, perhaps, ultimately 
to suppress them. Not only do there appear numerous attempts 
to restrict the feud to its narrowest limits — it is to be levied 
only against the actual wrong-doer and his harbourers, the 
right of sanctuary is to be respected, and on peace days hos- 
tilities are to cease. But the Laws aim continually and ear- 
nestly, with minute care, to persuade the aggrieved ^irty to 
accept the-itood. £he~Qr_ wer^d in lieu of j'orporal reve:ge; 
at any rate if the wrong-doer does not attempt Turf^r violence.^ 
' right ' must be demanded of him before the ancient claim 
of vengeance is enforced.' So also, even if the stolen beast is 
tracked, the person with whom it is found must be given a 
chance of proving his innocence ; he may have bought it in an 
open market before proper witnesses. And so the picturesque 
process of iatertiatio, or anefang, is enjoined ; after a formal 
claim has been made, the beast is lodged with a third person 
to awiut the issue of the dispute.* Only with the advent of a 
strong monarchy was it possible to stamp out the extra-judicial 
distress,^ or at least to confine it to claims by a lord against his 
vassal. In later days, the process of vie de nam became one 
of the most important in the legal armoury ; and the remedy 
of replevin curbed even the privileges of a lord. 

What exactly happened if, as the result of these attempts 
Q^jj,^^ to substitute legal procedure for self-help, the hot blood 
^tt ud was cooled, and the parties made to swear the peace, it 
is very difficult to say. Mr. Bigelow,'' arguing from 
the evidence of the next period, and founding himself on 
the very reasonable assumption that the Norman procedure 
took over a good deal of the pre-Norman, has attempted 
construct a sort of general picture of a primitive English lawsuit^ 
But the subject is beset with difficulties; for of contemporai 
evidence there is little or none, if we except the few forms 

I S«e especially Aeltred, 42; Aetbelr. IV, 4 (London); Edmund, II, 1 
doo> : all in A. S. L. 

• Inc. 25, 1 : 75 ; Aetbclst. II. 9 ; Aethelr. II. H. Apparently the native worjfl 
doeaoot appear intbe Laita. Thin sugKMta that the proreaa wag of foreign origin, f 

'Tbere ii cleai protiibition in the oo-called Lawa at William. 44 (A. 3. L.}. " 
may or may not represent pre~Conciuest law. 

' Bittory a/ ProctduTt in Englaitd, Macmillao, IS80. 
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'ftath and the fragments of the ordeal ritual which survive.' 
Generally speaking, it may be said that the formal proceedings 
commenced w ith the pronouncement, by the elders of the mgo t. 
of a doom wmch specified the penalties for the allegetj o ffence, 
and settled the_very__imgortant question of the onus of proof, 
or.'as it ought, perhaps, acco rding to the ideas of the d ay to be 
rnllHi tlin prnnlccrjjfjprnnr And so we are not surprised to 
find that ' denial is ever stronger than claim' :^ for the ' proof ' 
was not what we should understand by evidence at all, but merely 
at gener*'. denial of the accusation by the accused and his oath- 
helpers. Generally speaking, if the accused was of good charac- 
ter, and the circumstances were not overwhelmingly against him, 
a day was set for the performance of this ceremony ; and, if it 
were successfully accomplished, with due number of helpers and 
due observance of technicalities, the accused was acquitted. 
But if the accused were ' tihtbysig,' i.e. of bad character, 
or if he had been taken red-handed, he was put to the severer 
test of the ordeal. 

What happened in either case if the accused failed to clear 
himself, is also a matter of no little doubt. Frobablv he or 
his relatives paid, or gave security for, the proper wergild with- 
niit fiirthpr r^i-jpfifp* if he or they were stiU obstinate, or tDD 
poor, the feud which these proceedings had attempted to scotch, 
revived ; and the injured party or his relatives, if sufficiently 
strong, exercised the ancient right of corporal vengeance. Even 
at the end of this period, the local moo't seems to have had no 
executive power whatever; and the royal action, if it applied 
at all to private lawsuits, was confined to the simple step of 
compelling the accused to come before the moot in the first 
instance. To secure his re-appearance, it was necessary to 
take security from him; either by pledge (wed) or by bail 
(ttorh). 

In all this process, the action of the State, i.e. the central' 
government, was, as has been said, very small. But there are 
suteActi signs that, even in this remote Early English period, 
the royal officials were beginning to play a larger 
part in the administration of justice. They probably approached 
the matter, first from the side of revenue, then from that of police. 

■ A. B. L. : Liebennann, 1, 396-439, 
■A.B. L.; Aetbelr. 11.9(3). 
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From the days of Ine, at least, the ceorl who neglected his mili- 
tary service paid ' fyrdwite ' to the King ; ' in the reign of Edward 
the Eider* we see traces ot the ' oferhyrnes,' or special fine to 
the King for disobedience to the royal command, which was, 
apparently, oft«q used to support the authority of the local 
moot in the adjustment of disputes. 

But the claims of the King soon went still further. Doubt- 
less the ordinary offence, even the violent offence, was looked 
Bootlass upon, primarily, as a wrong to the party specially 
Wrooti injured, and his kindred. Yet there are traces, i^ 
almost all primitive law, of peculiarly detested acts, which tht 
community takes upon itself to punish by some form ot com- "^ 
munal vengeance. The interesting survival of the darrocade, 
described by Mr. Round,' in the communes of the twelfth 
centurj', may or may not be primitive ; but it is clear that very 
primitive people draw a distinction between a merely festive 
murder or robbery, and an act aimed directly at the security 
of the community, such as tampering with strangers against the 
common interest, or putting a spell on the common fields. In 
its modem form of ' Lynch law,' the same interest still manifest- 
itself where the State is weak. The vengeance of the community 
is, however, slow and unorganized. A great step is gained when 
the King takes its place. Not only are ' botleas ' offences 
more promptlj' punished ; but the list of them can be in- 
definitely extended. The change was clearly marked in England 
by the time of Cnut;^ b V Uiti t il llu uf Hit Ciwq uest the list 
of the ' King's i i )ihis ' ImU ^ ;r i'ai. l y f\tundeil * Thus the land 
saw the beginnings oi a true criminal lilw.- A man accused on 
such a charge had no right to the elaborate privileges which stood ' 
between the private accuser and his prej'. Until the Assise ot 
Clarendon, in the next period, introduced something like a true 
criminal procedure, he was lucky if he could obtain some am- 
ple and summarj' method of trial, probably by ordeal.* It 
was centuries before the person accused at the King's suit 

' A- S. L. ; top. St. (Note the diffeieDce between tbe punubment of the graltk 
W Iht^, and thf ceori,) 
>Ed«&nl, 11.2 (1). 

• Ptudat Bngland. pp. 552^562. 

• A. 8. L. ; Cnut, II, 12. 

■ Lcsea Henrici (Primi). e. X (1) (A. S. L. : Lieb»ntift(itt, t. S56]. 
*L(«M Hmrici (Pnmi), c XLVII. c. LX (IT). Thia mmpilatioa ptobkblj 
reprewQU the Uw u it ma «upposed to be >t the time ol the CooquBfl' '_^l 
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secured what would now be considered tlie elements of a fair 

iai.' 

It is only indirectly, and through unintentional hints, that 

re can detach from the heap of unsystematic ' dooms ' which 
make up the Anglo-Saxon Laws, any hints of a 
law of property. The existence of ideas flfhich will 

ime day produce the notion of property, or at least of possession, , 
to be found in the recognition of theft as an offence, and in 

le reluctant allowance, under stringent safeguards, of the sale 
_ cattle. It is clear that, in fact, man>' other articles, e.g. 
garments, armour, and weapons, and, presumably, threshed 
corn, and ale, were known to our pre-Conquest ancestors. But 
the fact that the word ' chattel ' has survived as the inclusive 
legal term for all movable goods, points, not merely to the great 
importance of cattle in primitive times, but to the importance 
of the notion ot sale or barter in generating the institution of 
property. Apparently, the Laws do not regard other goods as 
transferable ; except, perhaps, for special purposes, such as the 
satiiifaction of wergilds.' And, obviously, the man who was 
found with a beast bred in another man's stall was, primdfacie, 
a thief ; if he wished to clear his character, he had to name the 
man from whom he bought it in open market, and this man must 
take up the burden of the charge, or fight the man who has 
' vouched him to warranty.' In this process of vouching to 
warranty Qiavi), there was much that influenced the law of 
property in later days. In the oldest time, it was, primarily 
means of escaping a charge ot theft. 

Still more reticent are^the Anglo-Saxon Laws in anything \ 
that relates to land-ownership. In one famous passage,' land, 
Propertrin regarded as a subject of property, is divided into 
^*"'' brt>land and folc-land. The division may or may 

not be exhaustive. A curiously unfounded theory, which was 

■ By the time o( the CoDquest, murder bad. in theory, bewjmo one of the 'bfltJeM 
orinin.' But, bo lata as the year 12L!0, a survival of the old wergild aystem for 
hnmidde won remgniied by the King's judsea eii the plea o( local mulom. (See 
Braeton't Note-Book, Vol, III. plea 1474,1 But poaaibly the ease wu oue ot ■Buddea 
&Sny.' 

' It is dear that, od the CuotineDt. the praetiee of satisfyiDE wergUda by poymeDt 
in Idod waa reeoguiEcd early, r.g. in the Lci Rihunria or <^ode of the Ripuarian 
Frank* (m« the author's Lnu> and Falilia in the Middle Agea, pp. t9S-9). There it, 
puwibly. a trace ot the prafUce ta Eoglaad in Edgar's Otdinanct a) the Hundred (SJ , 
prioted amoDg the A. S. L. 

> A. 3. L, ; Edwud. I, 2. 
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accepted for the best part of a century, identified it with the 
distinction between private and public ownership. The theory 
fell to pieces at the touch of Professor Vinogradoff ; ' and now, 
dark as the subject still is, it is generally accepted that Spelman 
yv&s right' when he identified folc-land with the holding of the 
ordinary peasant. More recent researches have made it appear 
probable that this holding was a share allotted by local custom 
(' folc-riht ') in the common fields of the township, probably 
not as a fixed, separate possession, but as a shifting interest. 
Boc-land, as its name implies, is ' land ' which has been made 
the subject of a written charter, or ' boc ' ; and the few genuine 
charters of the period which profess to deal with alienation of 
land probably refer to this kind of ownership. It seems to 
have been specially connected with thegnship. The Recti- 
tudines' speak of the thegn's ' boc-riht ' in close connection 
with his land ; and it is not unlikely that what the thegn really 
bad was jurisdiction (socn) over a certain area, rather than 
what would now be called ownership. The ceorl's folc-land, on 
the contrary, was, probably, the land which he ploughed and 
reaped by ancient customary rule. Thus, the same acre of 
ground might be the folc-land of the ceorl and the boc-land of 
the thegn who was his lord. If so, it is clear that, even before 
the end of this period, a long step had been taken towards the 
establishment of that principle of tenure which to-day dominates 
our land law. For the thegn 'a right could hardly come, ulti- 
mately, from any one but the King; though it is possible that, 
even so early as the tenth century, a King's thegn might have 
had thegns under him. Apparently, folc-land could be alienated 
'with shire witness.'* Boc-land might well be forfeited;^ 
probably it could not be alienated without the permission of 
the donor. It was as much an office as property. 

Finally, if it be asked whether, in this early period, there 
was anything which, without abuse of terms, may be called a 
Law of Contract, or a Law of Tort, it must be answered that, if we 

■ The fftmous artide appcarpd in the EnglM HitlaHatI Revitir, VIII, 1-17. 

> Feuds and Ttnitra. cupB. V. IX : Anlient Dcedi and Chartert. in PosthumoUB 
Works (cd. 1723), pp. 12, 33, 233. Coke seemB to have held the samo view {Com- 
pUate Copi/hoUer, B, I\'>. 

*A. 3. L. : LtcbennuiD, I, 444. 

■ A. S. L. ; Cnut, 79 (perhaps, however, Uie puBoge reSen only to b duput«d 
title). 

•/6,77. 
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(insist on modern distinctions, there was not. But if we are con- 
tent to look for primitive practices which may afterwards give 
rise to these modern ideas, we shall not look entirely 
in vain. Fn j in thf pr a ft i n nnn f j n r iii )^ ' m i l ' f| i ti Her). 
seciuaty for the performance of some act, or ' borh ' (ba il ) , 
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surety for good conduct, we see undoubtedly the legal ancestors 
the ancient contracts of pledge and guarantee. At first, it 
is probable, these practices were confined to the most urgent 
necessities of primitive law, viz. the submission to legal process 
and the maintenance of the peace. But we can hardly suppose 
King Alfred to have placed in the forefront nf his secular code 
the supreme importance of 'holding one's wed'; unless the wed 
had covered a wider range of duty than the mere delivery of 
one's-self to justice. It is true that, along with breach of wed, 
Alfred classes breach of oath ; but we know that, in later times, 
whatever the practice of the Church, the Courts of the State 
refused to punish the laeio fidei with a legal sanction. Of the 
very modem distinction which separates a breach of a promise 
from a ' wrong unconnected with contract,' there is in this 
period no trace. Scarcely, as we have seen, are men beginning 
to draw the much earlier distinction between offences which 
merely involve the offender in a family feud, and those which 
also draw down on him the wrath of the King, with its out- 
lawry and forfeiture. Therefore the famous generalization of 
Sir Henry Maine hardly fits the facts of the Old English Law, 
if indeed of any primitive system. The ' penal law of ancient 
England ' is not, ' to use the English technical word,' a ' law 
of Torts.' ' It is a law which, with rare exceptions, recognizes 
merely the root idea of a v>r<mg; it does not distinguish between 
crime, tort, and breach of contract. These sharp distinctions 
will come later on ; but, even when they arrive, they will overlap 
in a way which points conclusively to their common origin. 
Even at the present day, one and the self-same act may be a 
crime, a breach of contract, and a tort. 

■ AncimU Law (sd. Pollock. 1906), p. 37B. 
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SOURCES OF THE COMMON LAW 



WHATEVER else the Norman Conquest may or may 
not have done, it made the old haphazard state of 
legal affairs forever impossible. The natural desire 
of the conquerors to make the most of their new acquisition, 
the exceptional administrative and clerkly skill of the Normans, 
the introduction of Continental politics, the rapid growth of the 
country in wealth and civilization, soon proved the old customs 
to be inadequate. For some time, no one could tell what was 
going to take their place. In the end, there emerged a new 
national law ; some of it based on immemorial native usage, 
some of it unconsciously imported from foreign literature, not , 
B little imposed by the sheer command of a new and immensely 
stronger central government. The precise share attributable 
to each of these sources will, probably, never be ascertained. 
Here, at least, all that can be done, is, to give the reader some 
general idea of the materials which went to make up the common 
law. 

A. The Lex Terrae 

It was part of the policy of the Conqueror to persuade his 
new subjects that he was heir to the kingdom of Edward the 
Confessor by lawful succession. The Bction must have been 
almost too gross for belief, even in an unlettered age ; but the 
motive which prompted it led William to promise respect for 
the ' law of the land,' i. . for the ancient customs of the people. 
The trouble was, that these customs differed from place to place 
and from class to class. No authoritative statement of them 
existed. As we have seen, the so-tailed ' Anglo-Saxon Laws ' 
were fragmentary and unsjstematic. The old moots had kept 
DO records. There was no class of English legal experts, such 
as those jurisconsults of the Roman Empire who had reduced 
the usages of Republican Rome to order and method. 

Not unnaturally, efforts were made to supply the gap. Various 
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private compilations, one of them at least claiming (uyfruth- 
fully) an official origin, appeared; and a few of thym have 
survived. They throw comparatively little light on tlie subject ; 
for their authors were utterly uncritical, by no means free from 
local and political bias, and totally devoid of literary skill. 
Onadriptr- One of these compilations is known as the Quad- 
tittw ripartitus, because (probably in imitation of the 

Roman Institutes) it starts with the announcement that it 
will comprise four books — the first containing a Latin transla- 
tion of the old English Laws, the second certain contemporary 
documents, the third a treatise on status and pleading, the 
fourth a treatise on theft and its varieties. If it was ever com- 
pleted, it must have been a curious production; but only the 
first two books have survived. The so-called ' English Laws ' 
are a crudely modernized version of the dooms of Cnut, Alfred, 
Athelstan, Edward the Elder, Edmund, and Ethelred, in the 
order named. Some of them are mere titles or rubrics; others 
are translations more or less full. The second book begins 
with a few official documents attributed to Henry I, and helps 
us to date the compilation at about the year 1115; but it soon 
trails off into a wordy argument on the subject of investitures, 
with a special defence of Archbishop Gerard of York, who was, 
apparently, the compiler's patron. 
I Slightly later (probably about the year 1118) comes the 
compilation known as the Laws of Henry I, because it com- 
mences with a charter of that monarch. But it 
H^d is principally occupied with a rather serious attempt, 

"''**''' by a writer not well fitted for his task, to compile from 

a multitude of local customs, of the existence of which he had. 
somehow, become aware, a general statement of the principles of 
English law. The task, as has been hinted, was beyond the 
author's powers ; he was no Bracton. But his work is not without 
value ; though it can hardly be used safely by any but an expert. 
Passing by the two fragments known as Inslituta Cnuli and 
the CoTisiliatio Cnuti, both, as their titles imply, based on the 
L«M legislation of Cnut, as well as the forged Forest 

WUelmJ Laws scandalously foisted on the same monarch, 
we may notice, chiefly to distinguish it from the genuine le^s- 
lation of the Conqueror, a work known in various editions as 
the Laws of WUltam the Conqueror, Leges Willelmi) or L«hi 
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lelme (or Williame). It 'seems, like its immediate prede- 
cessor (for it is attributed to the first half of the twelfth 
century) to have been an imofficial compilation by some one 

rho had access to a collection of Old English dooms, and who 
also more or less in touch with Norman and o£Bcial usage. 

Lpparently, it was compiled both in Latin and In Norman- 
nch ; hence it is sometimes spoken of as the ' bilingual 
code.' Its chief value is, perhaps, that it shows us a little of 
that feudalizing process which converted the old system of 
People's Ranks into the later system of tenure. At one point, 
the compiler seems about to tell us a good deal concerning 
this;' but. apparently, he found it too difficult a subject, and 
relapsed into a translation of Cnut's legislation, the general 
refuge of the compiler of the day. 

Finally, and perhaps the least trustworthy of all in this group 
of sources, we have the so-called Laws of Edward the Confessor, 
L««sot which profess to be an official collection, drawn up 
^™<i "" '° ^"'^'^ f'*"^ ^^^ mouths of local juries by wise and 
skilful officials. Had such an Inquest ever really been 
taken, it would have been of priceless value. Unfortunately, there 
is no reason to suppose that it was; and, if it was, the result 
is certainly not to be found in the Leges Edwardi. In the 
opinion of good judges, this compilation is the least valuable of 
all the group, for historical purposes ; though it seems to have 
been popular in its day. 

B. RoM,VN Law 

Almost contemporaneously with William's descent on Eng- 
land, came the revival of the study of Roman Law in Western 
Europe. Beginning, naturally enough, in Italy, in the schools 
of Bologna and Pisa, it spreati to Paris, and from Paris to Oxford. 
This time, it was not the barbaric versions of the Code of Theo- 
dosius which passed for Roman Law ; but the great Corpus 
Juris of Justinian, published on the shores of the Bosphonis 
just before the final severance of the Eastern and W'estem 
Empires. As the command of a ruler, it had no force west of 
the Adriatic, save, perhaps, for some time, in the Exarchate of 
Ravemia, where the Byzantine Empire maintained a precarious 
'Lett WiUdmt (LiebcniigiiiD], 2fi-2i. 
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fnoting for about a century and a half. It was as a revela- 
tion of the wisdom of the ancient world, not as the com- 
mand of an imperial ruler, that the men of Western Europe 
received the Digest, Code, Institutes, and Novels, and began, 
with feverish haste, to applj' their teaching to make good the 
yawning gaps in the barbaric laws of their native countries. 
Every ambitious ^uth stWIied eagerly the Corpus Juris; a 
knowledge of its contents gave him a sense of power almost 
intoxicating in its keenness. So fierce was the heat which 
radiated from this new enthusiasm, that the more conser\'ative 
forces took alarm. In the year 1219, Pope Ilonorius III for- 
^apadtian ''^^ ^^^ teaching of Roman Law in the schools . 
oRoaun of Paris, then, and for long after, under clericatJ 
sway. The pious Henry of England, in 1234, issued u 
similar ordinance concerning the schools of London l,i.e. of Stfl 
Paul's). A still more eifective antidote to the teaching of YacqS 
rius at Oxford, was the later settlement of the professors of thH 
Common Law in the Inns of Court, between the Palace of Westfl 
minster and the cathedral. Soon the cleric, sheltered beneath thc9 
coif which concealed his tonsure, was pleading and judging causen 
in the new royal courts of the Common Law. But we may bJ 
sure, even if we had no evidence, that he did not entirely forgdfl 
the law which he had learned at Oxford or Cambridge, thaiS 
when the customs of the realm, faithfully searched, gave tlfl 
answer to a new problem, he fell back on the Digest and thfl 
Code. The older view, that Bracton's great work was a mei« 
attempt to pass off Roman Law as English, is no longer tenablejfl 
but Bracton's familiarity with Roman Law, and the channefiH 
through which he derived it, have been demonstrated by tlaB 
hand of a master.' It is idle to suppose that such knowled^B 
was not used ; especially in the solution of those problems fd|9 
which the ancient customs made no provision. But the pcniNH 
to be remembered is, that the influence of Roman Law becan^| 
in Ei^iand secret, and, as it were, illicit ^H 

C. Canon Law ^H 

Quite otherwise was it with the Law of the Church. TJ M 

famous ordinance of William the Conqueror, withdntwi^^| 

■ Brtutvn and Ato. ed. MaiUaod (8. S. Vol. VIU, 1SQ5). ^| 
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[ritual pleas from the Court of the Hundred,' produced by,- 
and co-operating with, that spirit of clerical separation which 
had become the settled policy of the Papacy, soon produced a 
hierarchy of Church courts — arcbidlaconal, episcopal, pro- 
v-incial. The business of these courts rapidly increased. They 
dealt with all matters which, by any exercise of clerical ingenuity, 
could be claimed as pertaining to the cure of souls. All matters i 
in which a cleric was interested, all offences against the divine 
law, all claims of Church dues, all questiojis affecting matrimony 
(a sacrament of the Church), all disputes concerning the validity 
or meaning of wills (for these were usually made in articulo 

ijiia), or the distribution of property given for pious uses — 
i^hese and many other matters did the Church courts claim, in 
this and other lands, though by no means with invariable success. 
To solve the many problems thus arising, there had grown up, 
as a rival of the Corpus Juris Civilis, a Corpus Juris Canonici. 
The ancient collection of Dionysius Eiciguus had been swelled 
by the forgeries of the so-called " Isidore " (ninth century), and 
by the Decretum Gratiani (c. 1 140) . Later on, these were 
followed by the collection of Papal decrees known as the Decre- 
tales. issued by Pope Gregory IX (1234), by the Seit, or sixth 
book, of Boniface VlII (1298). by the Clementines of Clement V 
(1317), and. finally, on the eve of the Reformation, by the 
Extravaeantes (1500). It was formerly the orthodox view, 
that these collections had no inlierent force in English ecde- 
siastical courts; but received only such courteous acknoy,'ledg- 
ment as was extended by the King's Courts to the masterpieces 
of Roman jurisprudence. Perhaps, indeed, the theory of the 
' English Canon Law ' was really a reflection of the attitude 
of the common lawyers towards the Romanists. Anyhow, it 
can no longer be held.^ In matters properly cognizable by 
ecclesiastical courts, the Canon Law sanctioned by the Popes 
at Rome was binding on all persons in England — is, indeed, 
to a certain extent, still binding. As for the small English ' 
output of ecclesiastical legislation (the Canons of English Synods 
and Councils), it held a very subordinate place, recognized as 
of bcal operation only when the Corpus Juris Canonici was 
silent or not inconsistent. 

* Sa^d Charleri. SS. 

' Tbo old tlimry is finnlly dispoard i>f in the work entitled Roman Canon Lav in 
ib CkurA at Kn^trnd. published by FroleoKir Mutlaod in 1698 (MoUiueii}. 
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D. Charters and Concordats 

It was inevitable, in spite of all their professions o 
inheritance, that the Norman kings should think, act, and even 
speak, as conquerors. The fight at Senlac, and the harrying of 
the north, were events not easily forgotten or misunderstood. 
William and his successors enjoyed immensely greater power than 
any ot the older English kings. It was natural that their subjects 
should seek from them formal grants of rights, and recognitions of 
claims. The ' charter,' in this sense, is a striking feature of the 

, period now under review.' The Conqueror himself, his swn 
Henry, Henry's grandson Henry II. John, and John's son Henry 
HI, all issued charters, professing to grant or yield disputed 
points on which the views of the nation differed from those of the 

I King. For the most part, they deal rather with matters of public 
than of prrv'ate law ; though the distinction was not then recog- 
nized. Sometimes, in the later half of the period, when the royal 
power was less overwhelming, these documents take the form 
of agreements or ' concordats ' between the King and his subjects. 
Such are the important Constitutions of ClarendoQ of 11G4, the 
short-lived Provisions of Oxford (1258), the Provisions of West- 
minster of 1259 (afterwards embodied in the Statute of Marl- 
borough of 1267} ; and even the earlier so-called ' statutes,' such 
as the Statute of Merton, of 1236, are really of this type. The 
true Parliamentary statute does not make its appearance until 
the next period. Most of the documents referred to under this 
head will be found in the useful Select Charters ol the late Bishop 
Stubbs. 

E. Official Practice 

Lastly comes a source of which it ishardly possible to exaggf 
the importance tor this period. The striking feature of the Ad^ 
Norman system was the acti\'ity of the official. The clei 
who followed in the train of the Conqueror swooped upon the 
neglected resources of England as a hawk upon its prey. Prima- 
rily, no doubt, their motives were not elevated. Men do not. \ 
rule, engage in an enterprise such as that ot William with puw 

' Of course tbo word 'charter' will rover any vritteii document; eapecially U 
prolesges lo trBDafer rights. Wheii the ordinary mtdicval coaveyance w 
it waa Bsnerally knowD as a 'ohartcr.' 
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disinterested objects. StUl, it is unquestionably true, that the 
Norman administrator contrasts honourably with the Norman 
baron in his treatment of the conquered country. And if there 
were, occasionally, glaring instances of corruption among the 
royal ofGcials, it is evident also that the standard of ability and 
industry was, on the whole, admirably high. It will be conven- 
ient to group the mass of evidence which the Norman ofiiciats 
have left us, under three heads. 

o. First come the formal regulations, known generally as | 
Assises, which laid down general rules for the conduct of official f 
,^^ business. Nominally, of course, these regulations* ' 

were made by the King for the direction of his officials j 
in all probability they were, like Orders in Council at the present 
day, drawn up by the officials concerned, and issued with the 
royal approval. In theory, they did not profess to affect the 
conduct of the ordiiiarj- citizen ; and, therefore, hy a modern 
jurist, they would hardly be ranked as part of the general law. 
In practice, they had a substantial effect in that direction ; 
because the royal officials, in their dealings with private persons, 
acted upon them, and took good care that they should control the 
course of business. AmoiigUie most famous are the Assise of 
ClaieudOD of the year 1 lOlJ. which laid tlie foundations of modern 
criminal procedure; the Grand Assise and the Assise of HpxeL 
Disseisia of about the same date, neither of which survive in 
completef o rm , but the purport of which can be gathered from 
the forms of procedure to which they gave rise/ the Assise of 
Northampton, of 11 70. a sort of second edition of the Assise of 
Clarendon; the Assise of Arms, of 1181, which is, however, 
concerned rather with public than with private law ; and the 
Assise of Woodstock, of 1184, dealing with offences against the 
forest laws. All these (except the two which do not survive) 
will be found in Dr. Stubbs' Select Charters. 

b. The activity of the Norman officials showed itself no- 
where more clearly than in the mass of records which began' 
to accumulate in the royal offices soon after the, 
Norman Conquest. Ho enormous was this mass, and 
so great the confusion into which it fell in later times, that, even 

' 9o clotely was Ihis procedure cfluneotad with the Anlsefl, that an sctioD uodor 
a lunially, to the coDrtuioii of the student, also oilUhJ an ' UBsiao.' The came wtw 
'en siven l« the jury wlucii tried it, and, ultimately, to Che court in which it was 
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now, much remains to be done before its contents can be thor- 
oughly ctassi&ed and known. It is sufficient to mention such 
' famous collections as Domesday Book, drawn up at the very end 
of the Conqueror's reign ; the great rolls containing the feet of 
fines {i.e. the summary of the transactions effected by the 
judicial process known as a ' fine '), which begin with the reign 
of Richard I, and, after a short period of hesitation, run on for 
more than six centuries ; ' the rotuli curiae regis, or records of 
the King's Court, which, beginning in 1194, mark the definite 
establishment of new tribunals by throwing off the De Banco 
rolls, or records of the Court of Common Bench, in 1234, and 
the Exchequer (plea) rolls in 1268, till they themselves remain 
as the Coram Rege rolls, the records of the King's (or Upper) 
Bench.* Then, too, there are the returns made to the great 
inquest of knights' fees, in 1166, and to the inquest of tenants 
in capite in 1210,* More is to be learnt from these records o£- 
business than from formal statements of custom or law. 
c. Finally, there survive from this period two text-books otM 

first-claas importance, both written by officials.*! 

Texl-Booki , , , '. , , . , , , ... ■ ■ 

and, therefore, m days which drew no sharp distmction4 

between public and private capacity, probably treated as authoii 

' tative. These are the treatise attributed to GlanviUe, chifl 

justiciar of Henrj' II, on the procedure of the then new royd 

tribunals, which may be dated about 11S7; and the great \ 

on the Laws and Customs of England, by Henry of Bracton c 

Bratton, Justice of the Court of King's Bench, and .\rchdeacoi 

Barnstaple, in the latter half of the reign of Henry III. Gla^ 

ville's little book confines itself strictly to procedure ; and i 

chief value is that it gives us, on the highest authority, the forn 

of that new writ-process which, as we shall see, was to revolutloi 

ize the administration of justice in England, Bracton's largf 

work, though it is likewise based on procedure, is much moi 

for it deals extensively also with what we should now call s 

stantive law. Moreover, as has been hinted above, though^ 



' CertiuD extneta ttoro these rollB have been pubtiibed, e.g. by Sir T. D. 1 
(Roluli lie OblalU el FtnittuK. Record Seriea). But these arc not mofined t 
sntriea relating to the judiciaj eonveyuiiFeH which afterwarde becanw ( 

' The fint SIT yean have been printed a» Roliiji Curiae Regie, and abetracta b 
1194 to 1324 aa Abbrevialio Placilorum; both in the Record Series. 

* Both theie are printed in the Rn^ord S^riei edition of the Red Book nf ] 
fsfAeguer; the lonner ot pp. lSfl-445, the Utter at pp. 469-674, 
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was at one time under suspidon as a theoretical work, adapted 
from the Roman Law, its character has been triumphantly 
vindicated by the discoveiy, by Professor Vinogrado£f, among the 
treasures of the British Museum, of the very materials from which 
it was composed. And these turn out to be notes of actual 
cases decided by the Kill's judges, made, in alt probability, from 
the official records themselves, to which Bracton, as a judge, 
had spedal access. These materials have been edited, with 
masterly skill, by the late Professor Maitland, under the title 
of Braeton'e Note Book.^ Bracton seems not to have been able 
to resist the temptation of embellishing his work with flourishes 
which might impress his readers with his literary accomplish- 
ments ; and so, as has been s^d, there is a good deal of Ronutn 
phraseology on the surface of his book. But the sub-soil will 
be found to be of native earth. A good modem edition of the 
text of Bracton is much to be desired. The pretentious Issue 
in the Rolls Series cannot be trusted; and the sixteenth and 
seventeenth century editions are before the days of critical 
scholarship. 



1 CambridKe Doiversty Fnm, 3 toU., 1SB7. 



CHAPTER III 



FEUDALISM AND LAND LAW 

IT is a lesson which cannot be too thoroughly learned, be- 
cause without it an understanding of history is impossible, 
that distinctions which to us seena elementary were un- 
recognized in earlier stages of society. Every educated man now 
distinguishes clearly between government and property. No 
one supposes, for example, that the King can deal vdth the land on 
which Londonstands, in the way in which he can deal with Sandring- 
ham or any other of his private estates. And yet, in a sense, both 
' belong ' to him. At the present day, the difference is easily 
understood; and we find no difficulty in explaining it. We say 
that Sandringham is the King's property, but that London is 
only part of his dominions. The one he owns, the other he 
governs. 

Such experienced administrators as the Norman officials must- 
have realized the distinction in practice. They must have been, 
aware that, except at the certain risk of revolution, the Kiiig. 
could not attempt to treat the whole of England as his private 
possession. Other claims could not be denied. William's fol- 
lowers, including the officials themselves, wanted their share of 
the new conquest. Many of the English thegns had accepted 
William's authority on promises of good treatment. The 
Church expected to be rewarded for her support of the Norman 
cl^ms. Finally, even the peasantry could not be treated ai 
mere chattels; for the bulk of them were firmly rooterf^-in I hi 
soil, and nothing could have been gained, while muct-^wpuld 
have been lost, by attempting to move them. /^^ i 

Nevertheless, William and his officials were quite (wterimhcd 
not to ignore the obvious fact, that the country was n^^-^the 
universally admitted right of conquest. Prudence might counsel 
him to reward his followers with gifts of good things, and to 
allow those English who had made their peace with him 1 
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[: remain undisturbed in enjoyment of their ancient rights. But, 
I somehow or another, William meant to be a rich Idng 
I instead of a poor duke ; though he fixed a steady eye on the 
r Danegeld and other items of the old revenue of his predecessors, 
r he meant to have much more than that. Moreover, hia career 
[ 89 Norman Duke had been made a burden to him by the inde- 
pendence of his vassals; just as he himself had been a thorn in 
the side of his nominal suzerain, the King at Paris. It was the 
business of his advisers to find a scheme which should bring him 
wealth, and, so far as possible, guarantee him against rebellion. 

The solution of the problem which William's advisers offereil 
him was the application of the already recognized principle of 
lordship to the occupation of land. It Is quite un- 
true to say, as is sometimes said, that in primitive 
I times land is the only form of property which is of legal impor- 
tance. The law of theft, for example, which clearly implies 
property in chattels, is much older than any land law ; and not 
unnaturally. For, in primitive times, the trouble is, not to get 
land, but to find men willing to work it : whereas cattle, slaves, 
weapons, jewels, and other movables, are hard to come by, and 
jealously guarded. It is only when the growth of population 
fcegins to make land, especially land already cultivated, an 
okject of desire, and when the accumulation of improvements 
has rendered men unwilling to leave the old homesteads, that 
land law becomes really important, and that eviction means 
ruin. 

This stage had been reached by England, as well as other coun- 
tries of Western Europe, by the eleventh century ; and Wlliam's 
advisers determined to take advantage of the fact. Every man, ; 
t noble and simple alike, should hold his land as a pledge of good 
I behaviour. His duties, to King, lord, and neighbour, should 

■ be settled once and for all; and, if he failed in them, he should 
I be turned out of his home and left to starve. It was a drastic 

■ scheme; but a conqueror holding a conquered country by the 
^force of the sword cannot afford to be squeamish. 

The scheme is embodied in Domesday Book. Much of its 
t details are, no doubt, obscure; it may well be that we shall ' 
rComaBiitf never understand them fully. But one thing is 
I ^°°^ clear. The universal formula ". A tenet de B, expresses 

L the new bond of society. The great noble, the tenant in capite. 
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holds his many manors of the King ; if he plots rebellion, or 
Knigbt fails to account for the geld assessed on his manors, 

^'™* or neglects to render his due service, he loses his fief. 
So with his under vassals, down to the lord of a petty manor, 
the successor of the thegn ' who to the King's host five hides had.' 

Below him. again, comes the group of peasants who, 

and whose forefathers, from time immemnriat, have 
ploughed and reaped the fields of the township within the manor. 
What precisely may be their duties towards their lord, and, 
through him, to the King who is lortl paramount of all holdings, 
may take long to settle ; Domesday concerns itself, in this 
respect, with little beyond the Danegeld. But when another 
The Hud- K^eat inquest is taken, nearly two hundred years after 
^'^ Domesday, we shall see that, during this long period, 

the manorial lord has gradually acquired rights to' dues 
and services ' from his peasants, which jield him a substantial ia- 
oome, and which have converted his office of lord into what we 
now understand by property. How exactly the process had 
worked, we do not know ; though Professor Vinogradoff has toId| 
us much in his brilliant studies of the period.' At any rate, 
it seems that, as the result of that process, the ceorl of Saxon; 
England had become, in a sense, an 'unfree man' ; because 
substantial part of his time had to be spent in labouring on his 
lord's domain, because he could not sell his land, or even desCTti' 
it, without his lord's permission, because his rights as a lam 
holder were protected only by custom and his lord's court, not b; 
the common law and the strong hand of the royal tribunals. 

Outside this strictly feudal hierarchy, the Norman officials, 
who framed our land law had to find places for two classes 
-^^ persons who could not easily be fitted into the 

pyramid. The first of these comprised the socagers,: 
at first, apparently, few in numlier, but growing rapidly in later 
times, until they became, at least in importance, the foremost 
class of land-holders. Perhaps, originally, they were substantii 
ceorls who, because they kept clear of rebellion, could not 
deprived of their lands, and who, because they were too wealtl 
could not be treated as serfs. They were probably persuaded 
go through some form of ' commendation,' or nominal surrend* 
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( their land to the King or other lord, from whom they received 

it back in terms which satisfied the principle of tenure, but left 

the tenant very free. It was ggt j n consJstent with socage tenure 

. that the tenant should render personal^service to his lord ; but ,' 

■such service must not be of a military character, for that was; ! 

reserved for knightly tenure, nor must it be of a degrading 

I character, such aa that which too often bound the serf. On 

the other hand, it must be certain, not only in amount, but in 

time and mode of render ; so that the socager may really be 

his own man. Socage service seems, in most cases, to have been 

early commuted for a fijced^onej^rent ; which, with the fall in 

the value of money which set in soon after the Norman Conquest, 

^^ and continued for centuries, ceased to be worth collecting, and 

^K-the socager became, as nearly as possible, a^^absolute^jiwner 

^^Bof his land, The word ' socage ' is an insoluble problem. Most 

^^^Speculators connect it with socn (jurisdiction) ; and it may be 

^^Bthat attendance at his lord's court was almost the-only bodge of 

^^Btervice by which a socager could be recognized as a tenant. 

^H Again, there seems no reason why the socager should not have 

^K had tenants of his own, for whom he might hold a court. But 

^H this would hardly distinguish him from those who held by 

^t knightly service. 

Hardest of all was it to persuade the Church to accept the new 
doPtffne of tenure. For one thing, the holder of Church lands 
^Kinkal- was in a different position from that of the ordinary 
""'" lajTnan, If he was an individual, a bishop or a parish 

rector, he was rather what we should now call a ' trustee ' than a 
beneficial owner. After his death, the land would go, not to his 
children, but to his successor. Over him was the power of the 
Church, which would take care that he did not dispoil the Church 
of her rights. But it was equally likely that the land would he 
claimed, not by an individual, but by a community or group of 
individuab, such as a monastery or a cathedral chapter, whose 
members might die, but which, as a community, went on forever, 
tfid which could not, without grave scandal, be dispossessed of 
i lands. Moreover, it could not be expected of the bishop, 
ihe rector, or the religious house, that he or it should render 
military service, or plough and reap a lord's domain. The growing 
recognition of the sanctity of the priesthood rendered it difficult 
for the King's offidals to impose burdens upon the Church land. 
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And so we find recognized a fourth kind o{ tenure, viz. the tenurefl 
( In frankalmoign, which is really Dot tenure at all, because there iaf 
no definite ' service ' to be performed on pain of forfeiture, butM 
which can, with some difficulty, be made to square, in theoryiil 
with the doctrine of tenure. M 

Naturally, the so-called ' tenure in frankalmoign ' was ex^fl 
ceedingly popular with those who were so fortunate as to hotdfl 
land by it. Equally clear is it, that the royal judges and tax-V 
collectors regarded it with dislike, as unprofitable to the roya! * 
power and revenue. It was never admitted that ail the lands 
of the Church were frankalmoign. Where the possession was 
80 ancient that all trace of its origin had been lost, as in the case 
of the ordinary parish glebe, or, perhaps, the chapter lands and 
those of the long established rehgioua houses, the claim might 
be admitted ; in other cases, it was for the claimant to prove that 
the land had been given to him or his predecessors in ' pure and 
free alms,' without any stipulation for definite service. It even 
a fixed number of masses had been promised, the land was not 
hdd'in frankalmoign, but by 'divine service,' i.e. as a species 
oT socage. The King won a great triumph when it was finally 
conceded that even the endowments of the bishops' sees were 
Jield by knight service,' not in frankalmoign ; and that therefore 
the bishops sat as barons in the Council of the Magnates. It was 
also clear, that if a rehgjous house acquired land which was held 
by the donor by knight service or socage, the land remained 
liable to distress for failure to render the seni-ices due from the 
donor ; even though the latter had given the land to the monas- , 
tery in ' free alms.' ^ The tenant in frankalmoign appeared t 
win his greatest ^■irtory when it was admitted, by the Constita-^ 
tions of Clarendon,^ that if an estate was really proved to, 1 
frankalmoign, it was beyond the jurisdiction of the roya! t 
— alt that the latter could claim was the trial of the prelim 
question whether such was in fact the case {Assi-3a t''i 
But, in this respect, as in others, the settlement of 1164 was c 
permanent; and, ultimately, the royal courts succeeded in o 
ing the Church courts from all pleas concerning land. ~ 

I ConstitutionB of Clftrpndon, c»p. Xt (S,C. 139). 

■ThcH eervice* were '[orinsec,' i.e. not reDdcrpd to the immpdinte lord. 
UDder-temuit who had be«ii forced to render them had a cIluDi to indcrn 
the 'me«De lord,' who ought to have SBtiBfied them. 

' Cap. IX (S.C. 139). 
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le end of the period, the Church sustained an even greater 

The pohcy of Mortmain made it difficult for her to acquire j 
ids at all. But the full development of that policy belongs 
the next period.' 

Upon the principle of tenure, thus applied to all ranks of society, 
Tbyal judges, and their imitators in the feudal com^s, Began 
rats of to build up that elaborate superstructure wKch 
*™"" for six centuries attempted to express, with ever 

diminishing reality, the Englishman's notions of property m 
l and. At bottom it was, in theory, ^ontracLayatem ; because, i 
in theory, the terms of each holding were fixed by the original j 
grant to the tenant himself, his ancestor or predecessor. In ' 
practice, these terms, at any rate in tlie absence of express stipula- 
tion, were settled by rules of ever increasing sharpness, which 
prescribed the ' incidents of tenure ' in each case, i.e. those 
mutual rights &ud duties of lord and tenant which attached to the 
fact of their relationship. Some of these ' incidents' survive, 
at least in theory, to the present day, and are among the first 
things learnt by the student of real property law. Others have 
■ome legally or practically obsolete; but a brief mention of 
can hardly be omitted from any account of the history of 
t^lish law. 

One preliminary caution, of great importance, should be 
pven. Tenures, as has been said, fall into tw^o unequally 
Common divided classes ~- the free and the unfree. For 
L^^"" the present purpose, the importance of the distinction 

CDsiom ijgg in (Ijp fact, that the rules of the former were settled 
by the decisions of the royal courts, which held good throughout 
the realm ; and that they were, therefore, with rare exceptions, 
uniform and universal. The tenant by knight service could not 
devise his land, at least directly, whether it lay in Northumber- 
land or Essex. When the rules of inheritance once became 
settled, the eldest son of the socager succeeded to his father's land, 
whether it was in Gloucestershire or Devonshire ; unless the 
land were subject to some well-recognized exception, such os 
that of gavelkind or burgage. But the tenant In villenage was 
governed, in respect of his holding, by the local custom, which 
differed from manor to manor; and, despite modem legislation. 
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his successor, the copyholder, 13, in the main, in the same position 
to-day. Even the fat-t that the King's courts at last, towards the 
end of the fifteenth century, began to protect the copyholder's 
rights, did not alter this state of things ; for the royal judges, no 
longer enjoying the freedom of their predecessors of the twelfth 
and thirteenth centuries, deemed themselves bound by the mano- 
rial customs, save where, in rare cases, those customs were so 
opposed to all sense of fairness as to be held inanifestlj' ' unreason- 
able,' Consequently, whilst knight service, socage, and, in bo 
far as it was a tenure at all, frankalmoign, became ' common Iaw~ 
tenures," villenage, or, as it was later called, ' copyhold,' ~H^a~ 
always been treated as a ' local and customary tenure.' Never- 
theless, though with many differences of detail, the local tenures 
were framed on the common law model ; and so it is possible, 
with some reservations, to generalize about -the incidents of 
all. 

Loyalty to one's lord was of the essence of the feudal tie c 
tenure ; and it was symbolized in the oath of fealty exact 
rialtj and ^i^ ^^^ creation of all estates, save possibly, in franki 
Hom«c« moign. The form which it took at the beginning < 
the next period is given in a document attributed to the yei 
1323, and printed among the Statutes of the Realm.' It is 
general promise to observe the terms of the relationship; 
refusal to make it was, doubtless, treated as a renunciation 1 
the tie. The ceremony of homage was rendered only to 1 
lord of whom the tenant held his chief estate ; possibly onl 
when he held an estate of inheritance. It expressed a cloi 
and more personal tie ; ' and comprised a special reservatioi 
of loyalty to the King. 

It was the symbol of lordly power to hold a court or assembi 
of vassals ; and the tenant who refused to minister to his lord^ 
Suit of pride by attending his summons was guilty of ( 

^^"^ tempt, if not defiance, of his lord. Into the vai 

question of private jurisdiction in England, we cannot entoj 
it ceased to be of importance in free tenure after the royal coui 
were Grmly established. But, for a similar reason, suit of c 
remained, and still remains, a liability of copyhold tenure. 

The special importance of service was, as we have seen, tbl 
the nature of it determined the nature of the tenancy, 
' 17 Edw. II {Modua Faciendi Homagium tt Fidtlilalem). • Ibid. 
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lability to military aer\'ict; stamped the holding as tenure j 

and so on. As is well known, it wa^ a marked 
peculiarity of English tenure that all military service 
was rendered to the King alone, and could only be 
demanded by the King's writ. But when military service, like 
all other services, became commuted for a money rent (' acutage ' 
or ' escuage '). it found its way into the pockets of the immediate 
lord, and was distinguished from other money rents only as 
entitling the lord to the specially profitable incidents of knight- 
service tenure. 

The most striking accompaniment of service is the right of > 
le lord to seize the chattels on the tenement to enforce render i' 
of it. We have seen,' that this is a survival of a 
once universal process of self-help, which has been 
abolished in most other cases. In the period under review,' it 
was not a complete remedy ; for the lord could not sell the chattels 
distrained to satisfy liis claim ; as its name implies, ' distress ' was | 
merely a means of putting on pressure. But it was of peculiar 
value to the lord ; for, to a certain extent, it made him indifferent 
to the personal character of his tenant. If the latter chose to 
' sub-iafeudate ' the land to an under-tenant, the lord's remedy 
was not, in theorj', affected. The service due to him was 'forin- 
sec,' so far as the under-tenant was concerned. But it could 
he distrained for, all the same, because it attached to the land ; 
and the remedy of the under-tenant whose beasts had been seized 
for his immediate lord's default was to pay the over-lord's claim, 
and deduct the amount from the ' intrinsec ' service which he 
owed his immediate lord, or recover it_by _»_ Writ of Mesne. 
' Thus ' rent-service,' as distinct from other rent charged on land, 
early acquired that peculiar security which it has never since 
entirely lost. 

In addition to his regular and stipulated service, the tenant, as 
evidence of his loyalt;-, might be called upon to render occasional 
Aid! and assistance, under the name of aids, to his lord in 
' moments of urgency. As is well known, the number 

of these moments, and the calls which they made on the tenant's 
purse, were subjects of keen dispute. The former point,' at 
least so far as the royal example was concerned, was settled'by 
le well-known clause of the Great Charter;* the latter, by 
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statute early in the next period.' The relief was payable on 
the successioQ of an heir to his ancestor's estate ; and ia interest- 
ing as a link in the obscure process by which the originally 
personal relationship between lord and vassal developed into s ' 
mere form of property- The tenant in viltenage paid a ' fine oi^ 
descent ' ; while his lord was also lisually entitled, under a clainl^ 
of ' heriot,' to seize the best beast or other chattel of the dead 
ancestor. The amount of the relief in knight service was fixed 
by the Great Charter ; ^ in socage it was said, by a so-called 
statute of 1300* that the tenant, on succeeding, paid two years' 
rent instead of relief. The fines paid by the heir in villena^ wercfl 
either ' arbitrary,' or fixed by the local custom. 
- The most oppressive incidents of tenure were the right of 
the lord to the custody of the person and estate of the infant 
Vardshi ^^'"^ "^ '^'^ deceased tenant, and to the disposal of 
■nd such heir in marriage. Originating in the reasonablej 

'" claim of the lord that his dues of service should not t 
lost by the inability of an infant to render them, and that an in* 
fant heiress should not, by marrying the lord's enemy, introduoC 
a foe into his household, these incidents rapidly developed intc 
means of extortion. The lord rendered no account, either of sui 
plus rents or of the money received for his ward's hand. By t 
unfortunate wording of a clause in the Great Charter,^ intended to] 
control abuses, the claim of 'marraige' was actually extended h 
yond Females to male heirs ; and the two incidents continued, \ 
theory at least, to disgrace the law, until they were abolished i 
1660.* They were peculiar, apparently, to knight-service tenure 
for in socage the guardian {not the lord, but the next-of-kin wlH 
could not inherit) was held strictly to account for all profitsy 
while there seems to be little trace of similar incidents in vill^ 
age,' Of coiirse, they had no parallel in frankalmoign. 

Whether or not the strict theory qf tenure recognized the cIm 
of the tenant's heir to succeed to Ms ancestor's estate, we i 

' 3 Edw. I (1275) e. 36 (under-tenanta) ; 25 Edw. Ill <1353) St. V. o. 11 (to 
in capile}. 

• Cap. II (S.C. 297). 

■ 2» Edw. T (StatuM of Wardi &Dct ReUets). 

•Cap. 6(8,C. 297). 

» By the 13 Car. II e. 24. 

' 52 Hon. Ill {MaHborough, 1267). o. 17. 

' Pcrbapa the ' merchet.' or marriage fine of the villeiii'l 
legardod bb a 'value of luiuTiage.' 
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' sure that the socager and the villeia would not hi 
submitted without a severe struggle to any legal rule which 
attempted to deprive them of the land which their 
forefathers had ploughed from time immemorial. The 
very wording of the custumal of 1299, before alluded to,' suggests 
that the socage lieir was witli difficidty brought to recognize 
the fitness of a ' relief ' ; and that, in his case, it was a question 
of the rules to be followed, rather than any question of the right 
of inheritance generally. There can be little doubt, that the 
general English rule survives in the gavelkind principle of equal 
division among males in the nearest degree ; and Glanville 
seems to regard it as in force for socage in his day.' On the 
other hand, no such antiquity consecrated the claim of the heirs 
Fof mihtary tenants; and reason weighed somewhat heavily 
vAgainst the transmission to heirs of military fiefs. Nevertheless, 
*it is clear that, at least by the time of the Great Charter, in- 
heritance of such estates is fully recognized as normal. What 
is more, the rule of primogeniture among males, not unreasonable 
for military tenure, early succeeded in establishing itself also for 
socage tenants, in lieu of the old rule of equal division among 
males. Inheritance in villeinage remained, and remains, a 
matter of local custom. But the rule that the grant of land 
' without words of inheritance ' confers only a life estate, a rule 
which still prevails, is a significant reminder of the original ' 
characteristics of tenure. 

Escheat is rather an inevitable consequence, than an incident, 

of the principle of tenure. When the interest, or ' estate ' 

_. granted, or supposed to have been granted, to the 

1 vassal came to an end^ the land would naturally 

■leturn to the lord^ If the estate was for life, it came to an end on 

"the death of the man or men for whose lives it had been granted. 

These, of course, need not have been the tenant or tenants 

themselves; the estate pur aidre vie was quite common in this 

period. Where the estate was inheritable by the tenant's heirs, 

it came to an end when these failed. In eiffier case, the lord 

resumed the land ; it was said to ' escheat.' or fall back, to him. 

Before estates of inheritance became common, and especially 

among the great tenants in cajnte of the Crown, escheats were a 
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valuable source of revenue ; and the Crown employed regular 
officials and held periodical enquiries, or ' inquests,' to discover 
and enforce them. In later days, the term 'escheat' was em- 
ployed strictly to designate the falling in of estates through actual 
) failure of heirs, or through the fictitious failure caused by the 
doctrine of corruption of blood by attaint of felony. The land 
which went back to the lord at the end of a life estate was said to 
'revert'; and the lord's interest during the running of that 
estate was called a ' reversion.' But there is no difference. In 
principle, between the two cases ; the difference of terms wi 
brought about by certain arbitrary changes in the law of aliei 
tion. 

This brings us, in conclusion, to a question of first-rate 
portance, to which this period gives no certain answer. Might 

tenant alienate his holding? At the present day,! 
such a question would appear to be absurd ; and the 
man who ventured to suggest a negative would lie under a heavy 
omts of proof. In the period with which we are dealing, the 
presumption was all the other way. The peasant held his land as 
a member of a group ; perhaps, as has been hinted, it was not a 
definite area of land at all, but a ' shifting severalty,' i.e. a share 
which changed from jear to year, or from ' course ' to ' course 
j of husbandry. His co-farmers would, naturally, object to thA 
f introduction of a stranger, at any rate without the full agi 
ment of the group. This is the retrail communal. Also 
heirs, who looked forward to succeeding to the ancestral clai 
would object to alienation. This is the Telrait lignager: pi 
ably it affected the socager as well as the villein. Final 
and especially in the knightly tenures, the lord might stroi 
object to a change of vassals ; there is even some presumptti 
and, what is more, evidence, that the tenant might object to hai 
a new lord thrust upon him — ^ to be ' attorned,' or handed ov( 
to a strange lord. This is the retrait feodat. 

Evidently these considerations puzzled the authorities a good 
deal ; and their attitude was hesitating. 

In spite of some doubts, the practice of subinfeudation rapidly- 
made its way. By this process the tenant did not, in theory, 
Sobinteuda- impose Upon his lord a new vassal, or deprive his 
heir of a fief. He merely, as a modern law>'er would 
' say, ' sub-let ' the land, and drew the rents instead of cultival 
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le soil, or collecting the peasant's dues, on his own account. 
The very structure of feudalism must have rendered this process 
famiUar ; and even the King seems to have regarded it as a 
matter of course.' Nevertheless, it was, in fact, open to objec- 
tions, from the point of view of the original lord. - It is one- 
thing to have a tenant who holds land ' in den^esne ' ; he is 
there, his doings and happenings are known, the ' incidents ' 
of his tenancy can be promptly claimed. With a tenant who- ] 
holds 'in service,' it is otherwise. True the land is there; and 
the beasts of the actual occupant can be distrained for 
withholding of service. But if it comes to escheat or forfeiture, 
the under-tenant may say that his estate was lawfully created, 
and that, so long as he renders the servHcea reserved on the crea- 
tion of his tenancy, he cannot be disturbed. Now these services 
may be considerably less than the services reserved on the original 
grant — a fact which will also be productive of loss to the over- 
lord in enforcing hia claims of ' wardship ' and ' marriage.' Most 
.pecially will this be the case it the sub-grant has been for an 
estate of inheritance; for the process may go on indefinitely, 
and the original grantor may find himself further and further 
divorced from the soil. Nevertheless, in spite of some evidence 
of protest,' the right of ' subinfeudation ' appears to have been 
generally admitted during this period. Bracton, in a well-known 
passage,^ strongly denied that it was wrongful. 

The total alienation of the tenant was regarded with more I 
disfavour. This was a complete rupture of the feudal tie, and, 1 
in effect, deprived both lord and heir of valuablei' 
rights. It was, probably, to this kind of alienationl 
that Glanville alluded, in the passage in which he lays down 
somewhat se\ere restrictions on its exercise,* He distinguishes 
between the kereditng. or inherited estate of the tenant, and his 
(piestum or newly acquired estate. In respect of the latter, the 
tenant has a fairly free hand ; in respect of the former, his rights 
are much more limited. He can alienate a ' reasonable ' part 
o' it for proper purposes, such as the endowment of a son or 



Stibitltnfion 
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daughter, the rewarding of faithful service, or even the satis- 
faction of the claims of religion or charity. But, in the latter 
case, the alienation must be made when the tenant is in full 
health; Glanville has a strong suspicion of death-bed gifts. 
Of course, the devise of lands, as we understand it, was not rec- 
ognized in this period ; probably because the new doctrines about 
' livery of seisin ' made it impossible to set up a title dependent 
on an oral or merely written gift. But even the formal convey- 
ance to take effect on death was regarded with suspicion, and 
required confirmation by the heir.* 

1 Glanville, lib. VII, 1. 'In extremis tamen/ The language suggests that 
the rule may possibly be altered in the near future ('haotenus'). 
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IMPRO\^D LEGAL PROCEDURE 

THE second great triumph, not unworthy to rank beside 
the creation of a land law, which the royal officials achieved 
during this period, was the establishment of a new set of 
royal tribunals, with a definite legal procedure. 

In order to understand the greatness nf this achievement, 
we must once more put from us modern ideas, and remember that 
the assumption, now everywhere prevailing, that the adminis- 
tration of justice is the exclusive function of the Crown or State, 
is the result of a long period of bitter struggle, nowhere better 
illustrated than in English legal history. (In so far as there waa f 
any regular 'administration of justice' at all in England in I 
the latter half of the eleventh century, it took place in the > 
Local Hwrti '*"^' moots of the Hundred and the Shire, possibly, 
in trifling matters, in the hall of the thegn. So far from 
desiring to abolish the jurisdiction of the local moots, the kings, 
at first at any rate, .were constantly insisting that they should 
be held as of old.' Jin the Laws of Cnut, it is formally laid 
down that no one is to bother the King with his complaints, 
so long as he can get justice in the Hundred.' Even before the 
Conquest, the land was covered with thegns, judices regis as 
they are called in the Legea Ufnnci; ' and the latter title 
suggests that they exercised a certain amount of local jurisdiction. 
Chuich After the Conquest, as has been said, the Church 

Courts courts rapidly developed a large business, both 

' criminal ' and ' civil ' ; they dealt with such offences as, not 
being recognized as wrongs by the lay tribunals, were yet, in the 
■■view of the Church, sins against the laws of God. Examples ' 
I are, perjury, fornication, usury, defamation, neglect to pay tithes 



' E.g. a.C. 84 (WilUaai 1). 104 (Henry I). 
■CdU(, U, 17 (UebprfflBiiQ, 3^0). For ac 
I priodple, see Edgar, til, 2 (LicbermaiiD, 200). 
~ Art. 29 (Liebc 
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j and other dues of the Churcli; the Church courts dealt also I 
with all qiiestioiis (save one) ' of legitimacy or divorce. Then too, 1 
PeuiU] there were the feudal courts, which, feeble as they J 

• were beside some of their great models on the CoE^B 

tinent, yet flourished in large numbers during the whole ofl 
Court* this period. Finally, the charters granted to mein 

Merdunt chant gilds and burgesscB expressly or by implicatu^| 
recognized the exiHtence of market and other courts, in which t^H 
Law Merchant and not the Common Law was administere^H 
Even the King's own judges had eventually to admit that to ev^^f 
market a court oLpiepowders (pieds po^tdrin) was appendant as ^H 
common right. /_It waS only in the face of keen rivalrj; that_t^H 
royal jurisdiction won" Its wayj and its ultim&tetrmm^hij^^H 
plelc and unquestioned, over its many rivals, is the .result ^ofj^H 
inherent superiority, and a strikiug proof of the ability ot^J^H 
men who organized it. Again we need not suppose their motiir^| 
to"^ve been very lofty. Legal busigesa has, from the beginiu|^| 
of time, been profitable — to those who have conducted it y ^^| 
cause it is concerned with things that touch men's passions vei^| 
deeply, and because men are willing to pay, and pay highly. fojB 
wisdom and skill in the conduct of it. The real merits of £])M 

I Norman' lawyers were, not altruism, but ability, energj', andl 
enthusiasm for their work. ' • 

~OBe of the first definite steps taken was to develop that branch 
of the royal claims which, as has been said,' was the beginnini,' 
CTjDiiul /of criminal law in the modern sense. By the famoTl^ 
''~"''"" (Assise of Clarendon/ issued in 1166, there wa. 
substituted for the ancient and somewhat casual ' hue and cry,' 
a regular, formal ' presentation,' or indictment, before the 
King's justices and sherilTs, by twelve sworn men from the 
Hundred and four from the township, of robbers, murderers, 
thieves, and their accomplices. Apparently, a very f«H-sbire- 
moot was to be assembled for the purpose, and a sort of pre- 
liminary enquiry held by the ~3heriff7^ho was to remand uiider 

■ The eiceptioD was the weli-knoWQ ' plea at apcnal b&stardy.' vhich iorolved the 
queatJOD of poat-legitiinated children. Tbp Kioe'a Courti could not trust ihe 
Church to accept the famous elauK of the Statute of Merton (cap. 9). 

> The records already edited by ProTeasor Grou (S.a. Vol. 23) 1238 (Tork«ey 
Fiepowderi. App. I), ahow th&t such courts ware id workiDs order aa e&rly as the 
Grat half of the thirteenth century. 

• Antt, p. 10. 

' Given in full in Stubba. S.C., at p. 140. 
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ciirtody or bail all against whom there seemed to be a pri 
facie case, to await the arrival of the justices. The actiG 
were thea to be given a rough sort of trial. If they had b 
hitherto of good repute, the;' were allowed to clear themselvfl^ 
by the ordeal of water ; if they were of bad fame, or if they faile<i 
at the ordeal, they were, apparently, mutilated and turned adrift 
their chattels being forfeited to the Crown. Ten years lattr 
after the Inquest of 1170' had revealed the iniquities of tin 
sheriffs, tlie process was made more definite and severe by the 
Assise of Northampton in 1 176.^ To the list of offences indictable 
under the Assise, were added treason, arson, and false coining. ._ 
Even if the accus^ satisfied the ordeal, he was, nevertheless, tHM 
give pledges for his future good behaviour ; if his character WM^H 
bad, he was even/ to abjure the realm, though he might take hi" - 
goods with him.** If he failed at the ordeal, or was not entitki! 
to it, he was to lose both hand and foot, be banished the realn 
and, of course, forfeit his goods. As will shortly appear' iIj* 
disuse of the ordeal introduced the modern method of trial 1>> 
jury for criminal cases, and thus completed the scheme of crimifiii ' 
procedure in outline. But the Assises of 1166 and 1176definilt'l,'. 
marked off the 'felt>mii-Hff~f)ublic offence entailing forfeiture ct 
goods and baiiisEment, not only from the mere private wrotij:. 
but also from those minor misbeha\iours, or misdemeanour- 
which were punished in ^he local moots.' These appear to ha^ 
remained in their old vague position until the later developmen' 
of the local Justices of thfr Peace, when they became subject ti 
true criminal prosecution. By the end of the twelfth century, i 
conviction of felony worked a forfeiture, not only of chattels but ' 
of the offender's land. But, though King John had claimed 
otherwise,* the forfeiture of land did not. save in the case < 
treason, go to the Crown, but, aS^sn ' escheat," to the tenant'q 
immediate lord ; subject to the royal right of ' year, day, 
waste.' ^ 

' S,C 147. (Note the reference in art. 5 to the Asauc <it ClKrondDn.) 

" S.C. 150. 

' An, t. Thnre ia a puulo hm. I( the bmu 
to have been Allowed to go to the ordeal at all. 

'Po*t. pp.51. 63. 

' Aasuo of ClarondoD. »rt. S {S.C. IM). 

* Magnft Carta, cap. 33 (S.C. 300}. 

' Ix. the right of the Crown to wreak ita vfogeanee on the olTeader by pluader- 
tnit fail land (or a year. The right waa uaually bought oil by ths lord who dautMd 
the Mcheat. 
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In the matter of private disputes, the royal officials achieved Ij 
their revohition, partly by putting still further limits to estra- 
Cirii judicial procedure, partly by tempting the litigants, 

Proeedute ^j^jj offers of superior remedies, to resort to the royal 
jurisdiction. 

The efforts of the later English kings appear to have been 
successful in restricting the feud to cases of personal violence, 
including theft. In such cases, not unnaturally, 
the lust of vengeance was keenest; and, under the 
name of an appeal, the blood feud, reduced to order and system, 
and limited to the parties immediately interested, remained, at 
least until Bracton's day, the ordinary remedy.' The introduc- 
tion of true criminal procedure, just described, set up a very 
powerful rival of the private ' appeal '; for, as will be remem- 
bered, the ' felonies ' of the Assises of Clarendon and Northamp- 
ton comprised just those very offences of nolence which were 
the ordinary subject of appeals, And, inasmuch as the conse-^ 
quences of a successful appeal were much the same as those of a 
criminal prosecution, viz. death or mutilation of the offender, 
and forfeiture of his land and goods, it was obvious that appeals 
and indictments tended to become alternative methods of proce- 
dure for the same offences. In fact, the well-known expression 
' appeal of felony ' is almost proof conclusive of the common 
ground ; though whether the term ' felony ' itself originated 
with the royal officials or in popular usage, seems to be an in- 
soluble problem. 

The chapters in Bracton's book, just alluded to, show pretty 
clearly the steps taken by the royal judges to discredit appeab 
ReBtricMoni and substitute for them the newer process of indict- 
00 AppetU xnent. Here again, the motive is obvious. No doubt 
it was a good thing to put down what was, in fact, private war ; 
it was still better, from the point of view of the royal judge, to 
secure the offender's goods for the Crown. And so the man who 
was ' appealed,' or challenged, was encouraged to apply to the 
royal judges on every kind of side issue. He might plead every 
sort of objection, or exceptio, that he could think of, e.g. that the 
' hue and cry ' had not been properly conducted, that the ' wc 
of appeal," or formal accusation, had not been pronounced, 
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th^ wrong in some petty detail, tliat the accuser, or ' appellor,' 
|iot show his wounds to the coroner, that the demand was a 
one, or, generally, that it hud been put forward ' of hatred [ 
.id malice " {dc odio et^atUi}. Thereupon the royal judges 
would hold, by a process to be later alluded to, a sort of prelimi- 
nary enquiry into the truth of the ' exception ' or excuse ; and if 
the accused, or 'appellee,' was successful in this enquiry, the 
appeal would be sternly put down by the King's officers. A 
somewhat obscure passage in the Great Charter of 1215' is now 
generally construed as a promise by the King that an appellee 
shall in the future be entitled, gratuitously and as a matter of 
right, to an inquest de odio ei atid. If this view be correct, and 
the clause was observed, it is tolerably clear that, by the begin- 
ning of the thirteenth century, an appellee who wished to avoid 
^ battle could do so. Another significant passage in Bracton * 
^ suggests, that if the King's itinerant justices came into the 
' county after the commission of the alleged offence and before 
the raising of the appeal, the right of private vengeance was sus- 
pended until the alleged offender had stood his trial at the King's 
J suit.' If this was so, we can well understand that the 'appeal.' 
I though in theory not abolished until 1819,^ was practically 
•-be?cming obsolete at the end of the thirteenth century. 
([The ^reat alternatives offered to the litigant for the older 
AitenutiTe remedies of the popular tribunals were the writ of 

Remedies "gmnmons and trial by juryN . 

^Tbc writ, or breve, as its names imply, is a short written 1 
document; but, pre-eminently and almost universally, a abort J 
Writ ot written command of the King. In the great majority / 

Siumnoiu Qf early cases, it was addressed to a royal official. / 
and was merely, as we should say. an administrative order./ 
At first, it was used for all kinds of purposes, not speciallyl 
connected with litigation; the King summoned bis army and hisl 
Great Council by writ, bade his officials levy taxes by writ, and 1 
so on. But. very soon after the Conquest, we begin to see writs \ 
issued from the royal Chancery for the purpose of influencing legal \ 



iCap,3fl<9.C.30l). 

■ Ub, in, CBp. 24, 2 {to. MS), 

I' On thr other JMtid. it U clear train Uur law that acquittal st the King's suit 
wu DO bar to an appeal. 
' Attn' its wbU-kiiown dramatic revival in Re t. Tliawntan. The aboliihioE 
Matute IB 69 Geo. Ill, c. 48. 
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proceedings ; and, what is even more suggestive, we find ^^^| 
the»e'writs are ' purchased ' (probably at substantial t^^H 
bv litigants themselves^AVhat were the attractions ? ] ^^^H 

(la the first place, they applied to the accused person a stnu^^H 
, pressure than any that cuuld be brought to bear without, tl^^H 
The summons by the party aggrieved was probv^^l 
a very formal and complicated afTair, delivered n^| 
word of mouth in the presence of witnesses ; ' and any flaw S^M 
it probably justified the accused in treating the proceedings* 
with contempt. Even if it were correctly delivered, with proper 
words and at a proper time and place, it might prove inefficacious^ 
and the recent restrictions on the right of distress, previously 
alluded to, rendered itjJangerous for the accuser to take the law 
into his own hands.' ^ut the writ of summons, addressedto the 
sheriff, bade that official relieve the accuser (or ' plaJnti^ as v. - 
may now call him) of the fruitless task of trying fo get the i:- 
fendant before the court ; and directed Am (the sheriff) i 
summon the defendant 'by good summonerg,.' Noyv it is ii ■ 
thing to disobey the summons of a private person; and qc'i 
another to disobey the summons of th e. Kjng. And though, ! 
later times, the curious hesitation of a primitive tribunal : 
ph)ceed in the absence of a defendant still allowed much 3>; (■ 
for evasion, it is quite clear that the royal official had raciiT 
of compelling attendance which were not cxerciseable directly 
bv the private litigantJ 
/'"'^But a second and even greater service was performed by 
/ new writ-procetlure. Hitherto, the definition of offences 

been left to the ' doomsmen ' of the court, in whi 
memory was supposed to lie a store of immemoi 
wisdom. There were no written records; nothing to whidr 
the aggrieved party could turn, to see whether the court would 
give him a remedy. Now, he knew that if he could get his 
complaint described in a royal message, he could hardly be met 
by the defence that such complaint ' disclosed no cause of action ' 
Doubtless there would remain scope for discussion, as to whethi r 

' The ittiueaof the formal sdeI cacro-eauct characterol early lesat proeedurr :i/ 
(J) The necessity (or relying od themeniory boforc the introduction of wH'i:!. 
(2) the ign□^slll^e of pritDilive titigUiU, who «uuiot be tnuMd to diBtJnguiali i 
twaen spirit and letter. 

■ThnerestrictiDDSCiUiniDKtodio therriKDof Henry II. in the action of 'rppli'Mn 
(Gluivillc, XII, 12, 15.) The date i> ugnifioant. 
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IPBie plaintiff could bring the defendant within the terms of the 
writ. But it was a great step gained to have it declared, or at 
least implied, that, if the facts were as alleged, the plaintiff had a 
good ground of complaint ; and this result was achieved when it 
was clear that any one could have, as of course, a writ of Debt, or 
Tjespass, or the like. J 

/^That this point had been reached before the end of tjie Jwelfth _ 
( century, is clear from GlanviTIe's famous treatise^ It is ol^iuis 
The Regii- that this book is speaking .throughout of well-^^^- 
ter of Writ! lished procedure, open to any litigant ou^jjajinentof 
^he proper fees. It i.s even possible to classify its examples. "^ 
/ TKey are either writs ' origin al,' i.€. writs destined to com- 
' raence legal proceedings.' or ' judicial,' such as aremerely / 
incidental to the carrying on of proceedings alrgady begun. ° The 
latter are, it may be said, ' mere machinery.' CThe former, when, 
in course of time, they were collected into a Register, of which 
more or less cor'^ct copies were in circulation, really became a 
dictionary of the Common Law) Even the so-called ' preroga- 
tive ' writs, which were only issued by special leave of the court, 
shared thi^eharacter ; ^ because, if satisfied that a case has arisen 
tf^irtSSTthey are applicable, the Court would certainly allow 
tnem to issue. The invention of writs was really the making.oi-' 
the English Common Law ; and the credit of this momentous 
achievement, which took place chiefly between 11.^0 and 1^507 
must be shared between the ofSeials of the royal Chancecy, — 
wlio framed new forms, and the royal judges, who eitlier allowed 
or quashed them^ Before the end of the tKirteenth century, 
the stream of new writs began to run dry.) As we shall see, 
/an attempt was made to revive it in a famous statute of 1285 ; * 
\ but the effort was not whollj- successful. Other methods of de- 
claring new law took the place of the Register of Writs. 
/^ The need of a new method of trial was, at the beginning of 
' the twelfth century, quite as urgent as a new method of summons. 
Old Roughly speaking, the old English courts knew of three 

oi Tiui methods ; and all three were, obviously, unworthy of a 

' E.O. Ihe 'Writ of Right' (Lib. I. 0). 

' £.0, the 'Writ of View' (Lib. II. 3). Iq later days, these were iaaued by ths 
cuurt hnvimi dhargo of the case, not by the Chaneery. 

■ The diitinctioQ appears in the Proviaioiu of Oxford (Chancellor's OBtb, S.C. 

' Statute of WeoUnioiter the SocodiI (13 Edw. I, a, S4). 
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civilized system of justice. The accused against whom no 
suspicion rested, was entitled to wage his law, i.e. to get a proper 
number of his friends (the number varying with his social rank) 
to swear in a prescribed form, and ' with united hand and mouth." 
that he was innocent. Thi.s process, which probably dates 
back to the days when the kindred of the accused were prepared 
to fight the ' suit ' or supporters of the accuser, was rapidly 
becoming a faree. as the reality of its meaning became lost- !n 
the next period, if a defendant could prove that he was entitled 
to resort to it, his opponent usually gave up the case as hopeless. 
There was, however, no direct attempt to abolish it in this period, 
save in the case of a man indicted, under the Assises of Clarendon 
and Northampton, at the King's suit. SucJi a person could not 
wage his law.' "^ 

Neither, in any case, could the man against whom lay a pre- 
sumption of guilt, e.g. the man who was taken red-handed, or 
on whom the stolen property was found, wage hi law. If such a 
man were not prepared to fight his accuser, his anly alternative 
was a resort to the ordeal, i.e. to invoke a miracle; and, inas- 
much as the belief in miracles to order was dying out. Kven in the 
twelfth century, it gradually became clear that, in the absence^ 
collusion, a resort to the ordeal practicaUy meant certain con- 
demnation. Moreover, the ordeal system could not be worked 
without the active aid of the Church ; and the Church definitely 
abolished the judicial ordeal at the Lateran Council of 1216. 

There remained then, apart from some spedal cases, such* 
as^ trial by charters and trial by official witnesses,* only the 
ancient resort of trial by battle, the last formal survival of the 
blood feud ; and this, as we have seen in the case of the ' appeals," 
the royal judges were striving, might and main, to put down. 
It is true that, in their famous procedure of the Writ of Right, 
they virtually legalized it under the name of the dueTTor judicial 
combat ; ' but, as we shall see, before very long, they found a 

■ Tfae curious cipreraion 'wager of law' sccma to b« due to Ihc loot liial 
aocuaed gave pledfces (cadia) to appev with his 'oath-helpers' oo _ 

■ E.g. where the accuspd ri'lied upon direft proof of title by royal eitt, or wherv 
he had bought the diaputed article id apeii market under the proviaioQS of Williun't 
Law (LirbennaDD, 4&7), 

■ It appeaia to be orthodox to deny the conneutioD between the feud nod tho 
judicial combat. But may not the latter have been siinply a later and more humODs 
ttaKG of the foimer T The fact that the Cooquiiror seema to have hod some difliculty 
in permtading hi9 BUbjpcts to accept it (Will. I, 1 ; art. 6} wema merely to point tOj 
the fact that the Bn^iab clung to the rougher joys of a leaa formal wramble. 
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substitute for it, though the Writ of Right itself was not formally 
abolished till the year 1S33. 1 This substitute was the still more 
famous trial by juiy. 

A jury is, as the word implies, a body of sworn men. But| 
not all bodies of sworn men are juries, in the technical sense 
of the word. The oath-helpers of the ' wager of law,' " 
of which we have just spoken, were, obviously, sworn 
men ; but they were not a trial jury, because they simply testified 
to the truth of the accused's denial. Neither are witnesses, in - 
the modern sense, though they, too, are sworn, a trial jury ; 
and for a similar reason. The doomsmen of the popular moots ' 
may. very possibly, have taken some oath ; but they were a 
tribunal, not a method of trial. To find the origin of trial by 
jury, we must turn, not to ancient popular custom, but to royal 
privilege. 

In the later Roman Empire, the Imperial Treasury had often 
found itself at a loss in dealing with fiscal questions in the prov- 
inces. It was not unnatural that the imperial claims should 
often be met, especially in districts remote from centres of 
administration, with professions of ignorance very hard to dis- 
prove. Was a particular farm, or was it not, part of the 
property of a deceased person who had bequeathed all his belong- 
ings to Caesar? To solve this and similar problems, the im-j 
perial officials used to seize upon a certain number of the most! 
responsible persons in the neighbourhood, and compel thein Xo\ — 
find an answer. The privilege, under the name of ' inquest,' | 
passed to the Prankish emperors, Charles the Great and his I 
successors, from them to the Norman dukes who conquered an I 
outlying province of the Frank Empire, from the Norman dukesj 
to the English kings. It was at first intensely unpopular; 
and not unnaturally, for it was used mainly as an engine to 
extort information which, it was easily foreseen, would lead 
to taxation. The " inquests ' which resulted in the compilation 
of Domesday Book made a vivid and unfavourable impression 
on the countrj'. A similar effect was produced by the inquests of 
1166 and 1170. before alluded to.' Even to this day, the word 
' inquisitorial ' bears the burden of historical unpopularity. 

A new turn was given to the royal privilege when the royal 

officials began to use it for the decision of private disputes, and 

Mft(<. pp. 40. 41. 
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especially for disputes about land. By the common lav of feud- 
alism, 3uch disputes were settled in the court of the lord of both 
Tba Jor; In disputants. Properly speaking, the verdict-or judg- 
" ment should have been found by the pares ciirlis, or 
other vassals of the lord, and pronounced by the lord's mouth. 
This plan was adopted in more than one of the big lawsuits of, 
the early twelfth century; and, in the famous clause of i 
Great Charter, so long and so profoundly misunderstood, 
w^ again asserted as a fundamental principle of justice.' 
. /But in fact we find, from the earliest years of the twelfl 
/centur>', that the King was using another method to decide d 
' putes between his tenants in capite. In the year 1101, Rollo fl 
Avranches and the Abbot of Abingdon were disputing the tifl 
to three virgates of land in Oxfordshire. The King, instead j 
summoning his Great Council, sent a writ to Hugh of Bucklai 
(? sheriff of Berks) and the sheriff of Oxford, bidding the t 
of the two counties, ' on the part of the King,' say the truth a 
to the title to the three virgates.* ^ In the year 1122. a dispill 
between the monks of St. Stephen of ' Brldeton ' and the tenan) 
of the royal manor of Bridport was, on the King's commani 
referred to a sworn jury of sixteen men of the neighbourho< 
who found that the land in dispute belonged to the i 
of Brideton, granted to the monks by William the CcM 
queror. ' 

The judicial activity of the reign pf Henry II compri 
a vast development of the jury. trial. /'At some unknown dd 
RefonnioE the King, while admitting the principle of feufl 
Hentru jurisdiction in land suits, added, as a new rulej 
administration, that no suit touching a freehold should ] 
commenced, even in a feudal court, without the royal wrf— 
/"^There was, probably, some colour for this startling innovatnl 
/ in the historic oath of Sarum, by which the Conqueror hi 
I -striven to make himself, not merely overlord, but direct Id 
I \ of all land-holders in the kingdomj (^Obviously, it gave 1 
\ royal officials notice of all land suits, and thus provided t 



• Cap, 39 (S.C. 301). The judgmmt by 
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with abundant opportunities of further interference, which they 
were not slow to use./ 

One of the most famous and sweeping, of these interferences 
was that known as the G rand A ssise.^ Tlie defendant against \ 
Gnnd whom a VVrit of Itiglit had been issued, might, if i 

***"• he" pleased, instead of running the risks of battle, 1 

apply to fhe King for s, counter-writ which bade tte sherifT/ 
smnmon sixteen knights of the county wherein the dispute 
Iiuid lay. to recoEnize, upon their oaths, which of the parties 
Tiail the greater ri eht.' ) Thereupon, the proceedings towards 
Battle m the lord's court were peremptorily stopped by thi/ 
sheriff; and the dispute remitted toihe jury of sixteen- ' ^ ^ 

Another innovation of the same reign was equally draKtlc. 
The proceedings on the Writ of Right were apt to prove dilatojrx,_ 
Petty ^y reason of the number of ' essoins,' or excuses 

Aidses allowed to the defendant, as well as by ' vouchers 

to warranty.' It would have been unsportsmanlike to expect 
a man to fight while he was in poor health, or to deprive bim 
of his land because, being absent on the King's busincM,' he 
failed to respond to the challenge. Again, it had been recogtuzed 
in England, from very earlj- times, that one of the best w«yB 
of defending a challenged title, either to goods or land, wa* to 
call in the help of the person from whom the defendant had 
received them. This person might either have expressly guar- 
anteed the defendant's title ; or be might have been held by 
the law to have done so. In either case, he was bound tu inter* 
vene and take up the burden of the defence ; unleN.4 he bimMtf, 
in turn, ' vouched to warranty ' kit vendor, and so on, 

But all this caused delay ; and, tn the tueantime, who was 
to hold the laiidZ litis question tlic royal jumu'Vh took upon 
themselves to »ettk; presumably on the ground that the KttlK. 
niu^t know to whom to look for military eervice and taxm. 
Accordingly, a brief inquest on kiidc simple qurfl'toa oT fact 
was Beld hy swom men : awl, aix^^rdiog to the result, iutrrin 
possession wan awanjiri]. ffertcrally flf>eakif)g, tb'; pHiK-iple 
adopted was that of tltiT_rtatia quo. By the Aaalac <rf Moct, 
^_the \wt of tbc peTHOD who hwl actual!/ Xran^ 



50 A SHOHT HISTORY OF ENGLISH LAW ■ 

, possession at his tieath was given possession. By the Assise of 
/ TTovel Disseisin,' tlie man who had but just ejected his peaceful 
opponent was <ompe!led to hand back tfie land^ By the AasU$ 
d'Arrein Presentment," the patron who had presented thejast 
incumbent wa^ niven power__to fill the existi ng vacan cy.:. All 
was ' without prejudice ' (as a modern lawyer would say) to 
fhe ultimate decision of the 'right ' or title; but, in fact, tlie" 
"delay and expense of trjing the ' right ' or ultimate title, were 
so great, that an award on a possessory assise frequently settled 
the dispute for ever. This fact, naturally, tended to in crease 
the popularity of the possessdi^'' assises, and, throughJheiULJS 
draw a sTiarp li ne between 'ji^it ' and mere jiossession, or, as 
it was c a]ledjj.aei5ii)' This again, led judges and lawyers to 
msist on the importance^of possession, or seisin, as evidence^ 
and presumption of title, and thus to give to the seisin of land that] 
unique importance in English land law which it hasever since hej^ 
~The next stage in the story is the development of remedies 
forlEe protection of seisin or, possession, independently of a^ 
VriWot yint of Right. It soon became clear, that jhe 
^°^ real essence of a ' novel disseisin' was the diaturbaiiES. 

of good order whicii had been caused by the unsuccessful £aiti^ 
Let the idea be extended a little further ; and we get an inde-. 
pendent action based on disturbance of seisin as a wrong jwr se. 
Thus appear the writs oi entiy, which, at first only availaEle 
between the ejector and the ejected, were gradually extended 
in favour of persons deriving title through each of them.' "Die 
man who ' had no entry ' to the land in dispute, save by a 

'disseisin, was bidden to give up the land at once, or appear Iv. 
the King's court to show the reason why. If he appeared. tii< 
simple question of disseisin, or disturbance of the King's peace, 
was submitted to a jury ; and, according as the jury fo utM 
so the seisin — in theory only pending the decision of the ' righ^ 
In substance for ever — was awarded. No wonder the feu^^ 
lords, who saw themselves deprived of their jurisdiction by t 
novel procedure, protested vigorously, and, in form at lea 

■ GlaDvOle. Lib. Xlll.capp. 32-39. 

'IMd. cnpp. 18-21. 

' This u the meaning of the myiUrunu per, tod, and eui, so oftca ttsaodated <■ 
the Writs of Entry. The details ore too long o give. All limiU were removed 1| 
the Ststute of Martborougb in 1267 (cap. 20.^ The Writ ot Entry ibiu b 
ample meana ■t>f r^coverinK aeiiiii. 
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procured thp abolition of the obnoxious " Prsecipe ' by the Great 
Charter,^ But the tide was running against them. Under 
cover of the glaring fiction that the ' lord of that fee had renounced' 
I his court,' the King's judges granted, almost as of course, on the- 
^ssae even of a Writ of Right, a supplementary writ (the toll) to 
remove the case from the lord's court to the ahire court, and 
another (the pone) to remove it from the shire court to the King^s 
courtj^ In their despair, the feudal lords seem to have grasped 
at royal privileges, and, at any rate during the troubled years of 
Henry III, to have attempted to attract litigants to their own 
courts by the offer of jury trial. But this was too much to be 
borne ; and the claim was repudiated, after the royalist victories, 
by the Statute of Marlborough.* 

We have seen that the jury of accusation, as distinct from ' 
the jury of trial, was introduced into the new criminal procedure 
j^^ " by the Assise of Clarendon.* But it is equally clear 

Crimiul from that document, that the trial jury formed no part 
of its original plan. With the abolition of ordeals, 
however, the machinery of the Assise threatened to break down. 
Public opinion, even in the thirteenth century, would hardly 
permit of a man of good character being condemned ofT-hand, 
even on the accusation of a jury. Apparently, the judges who 
found themselves called upon for a practical solution of the 
difficulty got into the habit of asking the accused whether he 
would submit to a trial by the 'country,' i.e. by a second jury, 
chosen from the neighbours present. The purely voluntary charae- 
^ ter of the submission is shown by the (to us) amazing fact that, 
H until the year 1772,* a prisoner who refused to plead before 
such a tribunal could not be tried at all ; he could merely be 
subjected to the peine forte et dure — i.r. to judicial torture, to 
compel him to plead." Apparently, the pressure literally 
applied to the accused to "put himself upon his country' was 
successful in eSitablishiug the petty jury, or jury of trial in criminal 

'Cap, 3*.>/ • 

*Thii process bad beguri id Glanville'a day (Lib, I, capp. 4r-6). The later fonns 
ue given in Blsckgtone'i Commentaria. Vol. III. Appi. J. 

'SaHcn. ril (1267)0.22. •• 

•AnU.p.«i-l. 

' 12 Geo. Ill, c. 20, 

* TbiB borbsrii? lueoDS of introducins an ameDdment of legal procedure was 
actuBllyaUthariiedby (he Statute o( WeBlrainstcr the First (3 Edw. (1275) o. 12). 
That it ahould have been iiec«asary to rpaort to it, U s vivid iUuitration ol the 
M difficulty of openly makiaK ctbansea in primitive taw. 
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cases, as an ordinary institution, soon after the close of the 
thirteenth century. At any rate, a statute of the year 1352 ' 
makes a cle^r distincttonljetween tTie jury of indictment (l^grand 
jury ') and the ' jury of deliverance,' hy enacting that no member 
of the former should be put upon tlie latter, if the accused ob- 
jected. We may, therefore, not unfairly assume, though the stoi?^ 
TTTery dark,^ that, by the middle of the fourteenth century, 
the outlines of English criminal procedure, as we know it now, 
had been definitely drawn.' 

Finally, in their determination to win all litigatio n for the 
King's courfsl the roval justiceSj at the very end of this period, 
invented or adopted a qck. WTit, destined to be of 
enormous importance in all branches of our law. 
Thi s was the Wr it of Trespass, which makes its appearance in 
the middle of the thirteenth century;, just at the outbreak ot 
tEe^ Barons*^ War. t>onbtless, in those troubled times, offence^ 
of violence were unusually frequent : whilst the old methods of 
redress only tended to aggra^'ate the disorder. The notion of 
the ' peace,' or suspension of hostilities, was ^ery fa miliar^ tf 
"theory; whatever its rarit.^■ in practice. And, of all 'peaces,* 
the peace of the King was the most powerful and best protected. 
Tf the royal officials could once establish the rule, that any 
iliferTcrence with possession, however slight, was a breact Pot 
the King's peace, and subjected the offender to be summoned 
heroic the King's j'ustices, the ultimate triumph of the. ro^iU. 
courts was secure. With a little ingenious straining, almost 
ahVTSffeftce known in a simple state of society could be treated 
as a breach of the peace. The notion of the sanctity of posses- 
sion had, as has been seen, been growing by tneans of the prTP" 
teclion afforded to 'seisin' by the 'petty (Or ' possessory ') 
assises' and the Writs of Entry. But the notion of seisin v, ■ 
becoming technical. It was, for special reasons, gra<iiii 
being restricted to tlie possession of labd (as distinct Ir 
*c]iatte!s), and of land by a freeholder, or a man who claimtif 

' PrinW aa 25 Edw, III. Bt, V, r. 3, 

' It nuiy b« Htudied in the work of the latp Proteaaor Tliayer. Btideiur '" 
Common Law, cap. II. 

' It aeems olao. though the Btoiy b not very vlcor, thst th? dntiiion of f' 
' eiceptioiu,' which, as we have seen (onM. pp. 42, Vi), were allowed by thr i.. 
juilgiM to evado an appeal of felony, vas also refprrod to a jurj' of rwosnitora. 
thi« were bo. the step by whirh the isaue o\ guilt or InnoceucB was ruturnMl tn m 
similar body would nut bv long or diataot. 
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Ji^^_^oreover, the notion of 'disseisin' wag Jifltj tojiopl^' 

a deliberate attempt to assert a right of possession. Some- 
thing simpler was wanted — some process which iihould make 
the mere casual raid or blow punishable by shftrp anij apeeSy 
process in the royal courts. 

This is exactly what the Writ of Tregass didJ^ as the foUowiog 
form will show. 

" If A pives pledges to prosecute h is complaint, then put 

jB byTgage and pledge that he (B) bcbe fore our Justit^s 

fit West minster (on such a day) pj;epared to show whj'_ with ■ 

force and arip^ he ass aulted the swd^ fttJ^Tor broke the 
■ close of A at N. or took and carried away the sheep of A)- 

and othCT enormi ties to him did, to tJlE,.K*XL_^?Sl^S'i-^-^* 

said A, and a gains t out peace." ' 

injjoXQeahal later days, there appears to have been a second 
fomLin which the sJuxiS was tjid to hear the plaint; an<J the 
allegations of ' force aiid arms ' and ' against our peace ' were 
omitted. But it may be doubted whether the ' viacontiel ' 
Writ of Trespass was known in the period under review.' At 
any rate, the great merit of the Writ of Trespass was, that It 
offered to the injured party a tempting alternative of the some- 
what unsatisfactory remetlies previousfy open to him. Instead 
of bringing a dangerous ' appeal,' in which his opponent might 
complete his triiimph_by__doing the comp!airiant_tO death^Jn^ 
stead of resorting to a probabTy^^uimvalirng summons before 
the Hundred moot, the complainant could bring his adversary 
before the royal justices and get him fined and outlawed, while, 
out of the offender's goods, compensation would be awarded 
to the complainant in proportion to the extent of his loss. Almost 
from the first, it would seem, the very simple question involved 
in an action of Trespass (' Did or did not the defendant offer 
violence to the plaintiff ? ') was referred to that new ' inquest' 
tribunal which, as we have seen, was becoming the favourite 
method of settling all short questions of fact. At any rate, 
we know that, when Edward I, in 1284, was forcing English 
f 

' FitibprbMt, Xalura Brnium. 1. S6. Of ' 
the thirteenth nentury ; but the lonn mity t 
PlacilorvmMl. *r.). 

' ThiB doubt ia ragKeated by the PUriom name which, in later doyB, distingutalied 
thi' r»y»l Imni the local Writ of Trespus. The former vaa aitid to be ' retui-iiable.; - 
But an not til wriUi oJ Biinunons returnsble'T 
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legal procedure on the conquered Welsh, he spoke of trial by 
the patria (the technical name for a jury) as the almost Inevitable 
method of deciding a plea of Trespass ; ' and he announced Wis 
intention of standing no nonsense about refusal of consent.' 
The new Writ of Trespass would, therefore, present the double 
merit of a speedy decision and a new remedy. It is true that 
the complainant ran some risk. If his complaint turned out 
to be unfounded, he was iJt miserkoTdiS regis — i.e. liable to 
fine and impriannment. But this was, after all, a smaller risk 
than the risk of an 'appeal.* 

By these and other means, of which no account can here 
be attempted, the royal officials of the twelft h an d thirteenth 
centuries had accomplislied tKe cTiief part of that heay,^_task 
which lay before the StatCj if it was to ]ustif\' its existenceby 
^tablishing order and justice in the lanJ. Tliey had not only 
provided a machinery which would, in the not very dist ant 
future, draw well-nlgh all causes to the T\ing's courts, and tlius 
"prepare the way for one uniform system of Iaw;_ they_haiL in 
tlhe process, almost oT necessity brought lato existence .fl,..Khde„ 
set of tribunals to deal with such causes. The steps by which 
the old irregular progresses of the King and his officers through- 
out the land had developed into an elaborate system of circuit 
courts for the trial of assises and gaol -deliveries and offence 
against the peace, are matters of Constitutional Law, and 
cannot here be traced; so with the process by which the old 
Curia Regia, sitting occasionally to settle disputes between 
tenants in capile, had produced the regular tribunals of the 
Upper Bench, Common Bench, and Exchequer of Pleas. These 
■weighty matters are for separate study.' Here it has been 
attempted only to show, how the royal justices, faced with 
the duty of strengthening the authority and revenue of their 
inaster, had, by silent innovation and subtle ingenuity, gone" 
far to bring about the day when that master should be 'Ja^^T 
all causes and in all matters within, his dominions suprg 
"I^s was a great ideal; for it meant, ultimately, ooe j 
under one law. 

' Stututum WBllia?. cap. II. 'Ibid. 

' They may be ntudicd briefly in the late Profeaaor Maitlaod'a poothumov 
Tatiliihed ConttiliiHonal Hitiory. ami in Book I, chaplpr V'll. o( the great HUt 
of Pollock and Maitlaad; aX more leagtb ui volume I of Hotdan-ortb'a BUt 
EngliiK Lav. 



CHAPTER V 
THE LAW OF CHATTELS 

IT is not due to carelessness that, in the arrangement of the 
chapters dealing with this period, the subject of legal 
. , procedure is placed between wliat a modern lawj'er would 
regard as two equally important branches of substantive law. 
This is a work on history; and such a work should follow his- 
torical lines, which in tha- present comiexion appear to fall in . 
the direction indicated.^ The feudal scheme of land law was \ 
deliberately built up with a \'ie'w of adnunisterlng the newly, \ 
won conntry of England. The new procedure, which the last 
chapter has attempted to describe, was very largely produced 
by the desire to strengthen the feudal scheme of land law. 
The common law of chattels, that is to say, the law ultimately 
adopted by the King's courts for the regulation of disputes about 
the ownership and possession of goods, vr&s, to a substantial 
extent, a by-product of that new procedure which had been 
m^nly introduced to perfect tlie feudal scheme of land law, 

/\,We have seen ^ that the foundation stone of the new roy^l 

procedure for the decision of land suits was the Writ o f Ri|3[ht. | 

Doubtless, as has also appeared, this primordial 

' lU(ht*od but rather costly and dilatorj' remedy had. in prao-« 
D«bi '" ** *'**' '*®^" largely superseded by newer and more speedy< 

remedies, which, originally intended to decide only ' ' 
terliwutory ' ques^ons. had come to be reganled as disposing of* 
final questiona. (Nevertheless, it remained an assumption, all" 
through the Middle Ages, that the claimant of land who was." j 

Lxcatly inxatoest, could insist on tlie original remedy of a Writ of 



Lreally mxatn* 



< Ante. p. 40. 

*" n lh« theor^tiiMd right to trial by battln was not aboliehed till tSlO (SO Geo. 
3,8.3 — the Bttttule whiph olno abolished appeala). The Writa (J Right 
'«• (tor there were aovaral varietiea) were not lonaaUy aboliahsd till 1333 
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Now in that treatise attributed to Glanville, which tells __ 
most of what we Know about the procedure of the royal courts 
in the twelfth century, there is another writ, the Writ of Debtr 
wiuch strikingly resembles it, and, indeed, appears to o^rla rf 
iTm certain cases. Let us put the two writs side by side. A 

RiGBT Debt 



render to B one hide of land in hucTi render to R 100 marka which he 
a vill, of which the said B complains owes him. as he (R) scuth, and of 
that the said A unjustly deforceth which he (R) complains that he (N) J 
]iim. And unless he does it. sum- unjustly deforceth him. And. iin-^ 
mon him,' &c. (Glanv. lib. I. cap. 5). less he does it, summon him,' 
(Glanv. lib. X. cap. 2). 

This resemblance, already, as we have said, striking enough^ 
becomes alt the more striking when we observe that there wm 
[actually a form of the Writ of Debt applicable to the recovetj 
' of land. This form ' supposes that the land was given in plec 
by the plaintiff to the defendant, for a term of years which \ 
expired, and that the defendant refuses to give back the tand^ 
This is a most interesting writ from other points of view alaoJ 
Something will have to be said of it when we speak of terms q 
years, and also when we speak of mortgages. At present ' 
confine ourselves to asking why, contrary to all experience i 
early legal systems, there should apparently be a double remedjr 
for the same grievance? 

But, if we look a little more closely, we shall probably i 
discover that the^rievance is not exactly the same in the tw 
Hot Sued cases. C In the case of the Writ of Right, as in tb 
onVioleDce p^gg of the popular ' appeal of larceny,' there is f 
underlying assumption, that the thing sought to be recovere 
has been taken from the claimant by force or fraud.^ Tfaerefoi 
if all other methods fail, the dispute must be decided by battl 
In the case of the Writ of Debt, it is not so ; though it is possiblS 
that, incidentally, a question involving an appeal to arms t 
arise in the course of an action of Debt — as, for example, if till 
defendant from whom a chattel is claimed sets up a ho.stile titt 
and ' vouches to warranty ' a third party who takes up 
chaHenge.^ In the ordinary way, the Writ of Debt assua 

'GlanviUe, lib. X, cap. 9. >/buf,. cap. 17. 
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^Vtiiat the thing sought to be recovered has been voluntarily 
handed over (or ' bailed ') to the defendant by the plaintiff, 
for a specific purpose, such as hiring, pledge, or loan, which 
has now expired. According to the ideas of the day, refusal 
to return a thing thus ' bailed ' was no very serious offence; 
probably, in spite of King Alfred's injunctions, the plaintiff 
in such a case was looked upon as rather a fool for letting hb 
land or chattels go out of his hands. So the stern remedy of 
battle was not part of the proceedings. The defendant {even, 
apparently, if the plaintiff has a tally or other record of the 
transartion) was allowed to clear himself by the process of 
'waging his law.' -^ 

Now, at this point, the student of English legal history ought 
to begin to feel a serious difficulty. He has been taught to 
A * Real believe, on the great authority of Bracton,' that 
*'*'''"' there never was, in English law, an action to recover 

a specific chattel, a ' real ' action to recover a movable ; and 
he knows that, until a very recent day, the defendant in an 
action of Detinue (which was only a special form of Debt) 
could always evade delivery of the subject matter by paying 
its value. And yet it looks, if Glanviile speaks the truth, as 
though the eariieat and, for some time, the only chattel action 
known to the King's courts, was of the most thoroughly 'real' 
type. 

The difficulty is great ; but a fairly plausible solution may 
be offered. 

It seems quite clear, that the original notion of the Writ of 
Debt was as 'real' as an,vthing could possibly b«. Even 
when the subject of the action was a sum of money, as in the 
first example given by Glanviile,^ the mind of the framer of 
the writ is evidently bent on getting back the specific coins 
lent. There is noauestion of a 'debt' in the wide modern 
sense, which includes any liability to pay money. The de- 
fendant is to restdre the very coins lent. 

I But, even in tMe twelfth century, though, doubtless, the 
ynntibiutT' quality of coios was very far from uniform, a plaintiff 
fHoMT would have been unwise if he rinsed to accept 
too marks from a defendant, on the ground that they were 



>Ub, Ill.cap. 3 (4). 



• Lib. X, cBp. 2. 
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^^h not his identical coins. Naturally, the defendant had not 

^^H borrowed the money tor (he purpose of looking at it ; he had 

^^V borrowed it to trade with, or to pay his rent, or for some other 

^^r purpose which involved parting with it. What is technically 

^H called the ' fungibility ' of money, is its chief value as an article 

^H of commerce ; and this fact could not long remain unrecognized, 

^H even by such a conservative class as legal officials. Accord- 
^H I ingly, it soon became clear, that an action of Debt baserl on a 

^M loan of money was merely an action to recover money of a cer- 

^M tain value. But the originally ' real * character, even of a money 

^H claim, survived, to the latest days of its history, in the ride that 

^M a Writ of Debt could only be issued for a specific sura — the 

^M ' very debt itself ' was to be recovered. The action could not 

^B be employed to recover ' unliquidated damages ' ; because 

^H there was no jury to assess them. If the defendant was so 

^H unlucky as to fail in his wager of law, he was liable for the whole 

^H of the plaintiff's cli 

^K The change was by no means complete when the thing souj 

^H to be recovered was, not money, but 'non-fungible' chattels. 

^1 Other The difference is marked by the appearance, just 

^H Ch»n«u at the end of this period, of the distinction between 

^H 'Debt' and 'Detinue.' If the plaintiff is suing for a sum of 

^H current money, he alleges that the defendant 'debet' 

^K ought to pay it ; and the Court, If the defence fails, will 

^H a judicial writ (Fi. Fa.) to the sheriiT, bidding him 'cause 

^H sum to be made' from the defendant's goods. But if 

^V {Jaiotiff is seeking the recovery, say, of a horse or a plough, 
must say that the defendant 'detains' it {detinet) ; and tl 
he may be met by the simple denial, strictly in accordai 
. , with aodent tradition' — non detinet. But that simple dei 

^m opened up all sorts of questions, on some of which the law of 

^H the thirteenth century was very vague. It may be quite true 

^H that the defendant no longer 'detinet'; because he has sold 

^H the article and pocketed the money. And yet, surely, he ought 

^M not to get off. On the other hand, the horse may have died or 

^H been killed without his (the defendant's) fault ; and then the 

^m case would be different. 

L 



' Profeasor Maitland has points oi 
•ne oi medieVB] doKgertl (The Cou 
This was the' Iwertuuiuy' or direi 
it expected from aa accused. 



t that this result n'as aptuall}' ei 

[ Baron, S.S. vol. 4, p, 17). 

'. denial (word for word) which tbe ptinJU 
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Accordingly, as Bracton iaforms us,' it was the business of 
every plaintiff who sought to recover a chattel by action, to putf , 
AltenuUTB » pt'ice upon it ; and then, even if the defendant ' 
R«medy j,o longer held the chattel, he might be made liable 
for the value. And thus the Court, unwilling to allow the 
plaintiff to be tricked at the last moment by the defendant 
destroying the chattel or allowing it to escape, seems to have 

it into the habit of giving judgment for the return of the ! 

icle or its value, an alternative not unnaturally interpreted 
>y defendants in their own favour. 

A much more interesting explanation of this apparently 
stupid anomaly is so often given, that a word must be said 
Another about it. It is alleged that the maxim or rule enun- 
='*'^*'""' ciated by Bracton is founded on a fundamental 
principle of Teutonic law, usually ex preSsSHiri1lF~ a d ft g C~~tijn 
muss Hand wakren,' or, in French form, ' meuble n'a suyle.' 
With great respect, the adage alluded to seems, in practice at 
Bny rate, to ha\e led to a result exactly the opposite of the rule 
under consideration. Surely we see the primitive Teutonic 
mind at work, if anv-where In legal procedure, in that ancient 
'appeal of larceny' which the King's courts are, in this period, 
trying to put doftu. But it is just in the appeal of larceny 
that the successful appellor gets back his verj' goods. The 
possessor maj' clear himself by ' vouching to warranty,' or 
by showing that he bought the goods before formal witnesses; 
but he has to give them up all the same, if the plaintiff can 
ive his allegations. If the appellee is worsted in battle, he 
loses, not merely the article in dispute, but his other chattels as 
well. In the picturesque language of an ancient Assise Roll, 
' he (the appellor) gets his (the appellee's) chattels, for beheading 
him." It is suggested that this primitive right could not be 
enforced if the claimant had voluntarily parted with the posses- 
sion of the chattel sought to be recovered.* It may be so; 
though the reasoning is not obvious. It looks much more as 

lough, when money became common, and most things bad 
uired a ' market value,' and when the new jury tribunal wa3 



Lib, III, cap. 3 (4) 'alioquin non volohit 
apposite. ■ As Bracton go«a on to point out. I 
greelor where the object 'in poodcre, Dum 

' Auin RoOt of Narthumbertatid (3urt«C8 Socie' 
■ Bee the qucatioii elaborately diocuaied by P. A 



lobiiis vindicstio. pretio c 
valuatioa is s 
coruiatit.' 



:. (Vol. U, pp. 165-183). 
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there to assess 'unliquidated damages,'' it was found convenient 
to substitute a money judgment for a decree of specific restora- 
tion. But it was a singular and obvious gap in the legal pro- 
cedure of the Middle Ages; and it worked a good deal of in- 
justice. 

So far we have learned, incidentally, that, according to English 
law in the thirteenth centurj', chattels might be stolen, aliened ,• 
Uw of (finally or temporarily), and recovered by legal "J 

SncccuiaQ process. But it is also clear, though the rules them- 
; selves are far from certain, that chattels may be disposed of by 1 
' will, and that, if they are not so disposed of, they can be claimed J 
under rules of intestate succession. 

The latter is obviously the older method ; and it is some-B 
what surprising to discover how long its first principles remained^ 
. unsettled. The Laws of Cnut give the undisposeda 

of possessions ((shle) of a deceased person to his wifeS 
and children; subject onlj- to the just claims of his lord.* Thea 
coronation charter of Henry I allots them to his wife, childreiifl 
or relatives, and his liege men ; to be divided for the good of hiiX 
(the deceased's) soul.* The Custumal known as the Legel 
fVilUlmi says that the goods of a deceased intfetate are to be^ 
divided equally among his children.* Glanville gives them tM 
his lord.' The Great Charter supjwrts the claims of the Churcb J 
to undertake the distribution ;^ and Bracton follows the Charter. 3 

Thus the victory appeared to rest with the Church ; but 
it is clear from Bracton's pages, that the Church was not allowei 
TheRcMOD- to carry off al! the goods of a deceased intestatQJ 
able Pwti From whatever source derived, whether from Rom 
Law or Teutonic custom, there was an ancient division whichal 
differing in detail from place to place, is everywhere recognizable'l 
I in principle. The deceased's widow (unless sufficiently pro 
I vided for by dower) gets one third of the goods ; one half i 

'Id tl 
alluded U 



'Cnut, II, 70. 

■ a.c, 101. 

' Liebprmann. 514. 

* Lib. Vll, cap, 16, (Poraibly thui podsuge refers ouly to the eaee of the baatarti, J 
wbjch Glanville hu just been diacuBsinB. But Ihe forty manoriid courU wbiahl 
alaiiDFd probate juriadiptioD so late aa the year 1831 (Report on EecUnattieal Courtt, I 
Appi. D. p. 5i>S) sugeest a formerlj' widespread claim.) 

•Cap. 27 (S.C. 300), ■ Lib, II. cap. 26 (2). 
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BAftao^jluldr eo- Tbe-fhiLdren get a. thtrd^ or, if there is no V 
The remaining third {or half) is the "beads' 
^not disposed of by the deceased's wilt, goes to the 
.-(Oftirch, or, possibly, if the deceased man was a serf, to his lord.' 

This brings us to an important question. Is the will (of 

lattels) a primitive English institution ? Tlie passage above 
The Tetu- quoted from the Laws of Cnut refers to a man who 
■'•'" dies ' cwydeleiM ' ; it suggests, therefore, that a man 

might if he liked, make a will. But it seems to be the better 
opinion that, before the twelfth century, the only form of testa- 
mentarj' disposition in England (except in the case of privileged 
persons) was the ' post-obit gift,' i.e. the actual delivery of goods 
to a trustee or executor, who undertook to distribute them after^ 

le owner's death in accordance with the latter's wishes. 

Now the Church disliked this way of doing business ; because 
it left little scope for that practice of making death bed gift! 
laflaencaot which, during the whole of the Middle Ages, brought 
th« Churdi gQ much wealth to ecclesiastical coffers. And so we 
find, everywhere throughout Western Europe,' as one of the 
.most striking results of the establishment of separate ecclesiastical 
itourts, the introduction of the genuine will of chattels, i.e. the 
purely 'ambulatory' disposal, usually by mere word of mouth, 
of the 'dead's part,' to take effect on his decease. Such wills, 
being revocable and secret, were usually made in articulo thotH^, 
and were really part of the dying confession. Naturally, the 
execution of these fell Into the hands of the Church, which, also. 
usually turned out to be chief legatee. Naturally, also, the 
Church insisted strenuously upon the duty of making a will, 
and almost stigmatized as doomed to perdition the unlucky man 
who omitted this duty — at least if he had fair warning of hb 
impending death. Naturally, in the last place, the Church 

intended strongly, that such a lapse from duty should not 
e her of property which should have been left for pious 
and. as has been seen, she seems to have made good her 
laim by the end of the period under review. 

Thus the Church in England acquired that unrivalled posi- 

'D in the matter of wills of chattels which remained almost 



' See Brecton. Hh. n. cnp. 28 (3), ff. 60 b-SI a. 
^ »See C&illetner, Thi Eiecutor in England and o 
a AjiKl<>-Amerii.'aii Leual History, III, 746-769). 
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r unbroken for six centuries. If the deceased's legatees set up a 
I tmu™ ^"' ^^^y must prove its existence in the court of the 

tKyjuiisdic- 'Ordinarj'' of the diocese; otherwise the Church's 
f claim to the 'dead's part' prevailed. Thus the 'pro- 

bate ' of the will. Ali questions of interpretation were naturally 
^ referred also to the same tribunal. If intestacy were admitted, 
fr- — the Church appointed an ' administrator ' ; and it was long before 
* the next-of-kin could make him answerable for the " dead's part.' 
Until tJie ' letters of administration ' were formally granted, 
the goods were the property of the 'Ordinary.' No doubt 
there were, in privileged places, e.g. chartered towns, special 
customs which ousted the control of the Church courts.' But, 
speaking generally, the Church had, by the enq of the thirteenth 
I century, established a monopoly of testaifientary jurisdiction 
' in all matters not affecting land, 'She efforts of the royal 
courts seem to have been confined to a vigorous defence of all 
land jurisdiction against the Churjm, and to the enforcement, 
in favour of the creditors of the deceased, of the payment of 

Lthe letter's debts. This last point is so important, that 
few words must be said about it. 

Once more, the student familiar only with modern ideal 
finds himself in a maze when he attempts to understand thcl 
_. attitude of primitive society towards the liabilitie^jT 

of a deceased person. To him it appears inevitable 
that tlie claims of a dead man's creditors should b^l 
confined to his ' estate.' i.e. the proprcty which the dead msii^4^ 
leaves behind him. Evt^ry student of English law is also familiBRl 
with the fact that, until less than\a century ago, it was witK^ 
difficulty, and only in exceptional Vases, that the deceased's 
land could be made available to satisi^' his creditors. It may^'1 
therefore, come upon him as a shock \o find, that there are^^ 
; in English law of the twelfth century, uomistakable traces < 
personal and unlimited liability on the part of the heir to satis^ 
H^ ', his ancestor's debts, irrespective of ' assets.' Glanville,' tofm 
^k I example, distinctly says that, if the goods of the deceased an^l 
^m I insufficient to pay his debts, the heir ' is held bound to make.J 
^B ' /up the deficiency oijf of his own estate, if he is of age.' Aa^ 
^1 (late as the vear 1275, the Statute of Westminster the First'| 

L 
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^^rfe-afRrmed this rule ; so far as Crown debts were con- 1 
cerned. 

The explanation seems to lie in the fact that, in early times, 
the liabilities of a rfeceased person are not ' debts ' in the modern 
PritnjtlTe sense of the term, but, rather, sacred family responsi- 
Hotiou bilities connected with reUgion and the blood feud, 

which are indelible, and fall alike on all members of the kin. ' 
It was only the recent and extraordinary change in the law 
which, as we have seen, substituted primogeniture for equal 
division among males, that, in England, made the liability of 
the single heir look so grotesque. And so we are not surprised I 
to find that a great change took place also in the law of liability 
for the dead man's debts. ' ..^ ^ 

The change is marked by the introduction of a new figure I 
into the scene. In the middle of the twelfth century, the heir' 
The is contemplated as the person who will succeed, 

EiMutoT po^. Qjjy ^Q jjig deceased's land, but to his chattels, I 
at any rate for purposes of distribution. ' If," says the Assise 
of Northampton.' ' a free tenant dies, his heir shall continue-iji i 
the seisin * which his father had on the day when he (the fathtr) I 1 
was alive and dead, as regards his fief ; and he (the heir) shall 
have Ike chattels that he viay viake the dinslon of the deceased^ ' 

But it was natural that tJie new practice of will-making 
introduced by the Chu rch should work a change in this rule ; 
and, accordingly, ^'e find that, by the early years of the thir-* 
teenth century, the person entrusted with the distribution 
of the chattels of the deceased is not his heir, but a new person 
called an ' executor," i.e. a person specially appointed by the 
deceased to execute, or carry into effect, his will.' This person 
may be, as Is sometimes suggested, a survival of the old Treu- » 
hander or Salmann, to whom was entrusted, by post-obit gift, 

■the fulfilment of the deceased's wishes in primitive times.* 
put he is sufficiently accounted for by the desire of the Church 
courts, jealously excluded from all control over the deceased's 
land, but vested, as we have seen, with administration of his 
chattels, to have a separate ' personal representative," who should . 

'Art. 4 (8.C. J5l), 

' This is the (amoua doctrine: 'Lt mmi tauil U n/,' 
' 'The rest (of the dpceoBed'B chattels) shall be leic to his ei 
tonnBiice of bia will' (Magiuk Carta of 1216. cap. 26, S.C. 300). 
• 4n(i, p. 61. 
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derive his authority entirely from them, and undertake to carry- 
out the administration under their supervision, and according 
to their rules. In the case of intestacy, it was still more im- 
portant for the Church courts to appoint an ' administrator,^ 
who would look sharply after the substantia] claims of thi 
Church in respect of ihe undisposed of ' dead's part.' 

but it was equally natural thqf the heir, thus deprived < 
what was gradually growing, as commerce and industry devel- 
Beieue of op^d, to be a more and more important part of I 
tbe Beir his ancestor's estate, should decline responsibilitj 
for his ancestor's liabilities ; the more so as these also gradu; 
ceased to wear a religious and personal character, and becam 
mere commercial debts. The liability of the deceased's chatt« 
themselves to he employed for payment of his debts is clearg 
even in the passage of Glanville which has been quoted 1 
show the ultimate liability of the heir at that date.' By thel 
lime of Bracton.' we find that the heir's liability is limited to J 
the val ue of the deceased's property inherited bv hin 
great Statute of Westminster the Second, in I2iS5, informs i 
incidentally, that the executors of a deceased person are bouiM 
To pay his debts,^ and imposes a similar liability on the ' Ordi'4 
nary ' in the case of intestacy. The same statute ' gives 1 
executors a Writ of Account against the debtors of the deceased ; 
and thus relieves them from the necessity of resorting to the J 
Church courts for less efficient remedies. For the King's courtA I 
did not allow the Church courts to entertain actions of Debt,J^ 
even fide inlerpositd.' 

In some such way as this appear to have arisen those tmrJ 
fundamental rules of the Common I^w which were, until recently, 
and, to a considerable extent, are still, such striking featui 
of the English Law of Succession. Land* goes to the heir)^ 
because the executor was appointed by a Avill, and the King's.^ 
courts would recognize no will of lands. .\nd it went, udUI' 

' pBThaps. boirever. at thu da(« only when tlie testator had bo expresst; direetaA 9 
(Lib, \TI. cap. 8). * 

•Lib. n, ran. 26 (2). 'But the heir ol the decesKd vill bn bound to pay ti 
debla of the deceased . . . k> far b< the inheritance goes, and no farther' (So. 61* 

> 13 Edw. I. H. I, e. 10. 

•Cki>.23. 

• GUoville, lib. X. cap. 12. 

* It mital. of course, be remembered that, tot this pufpose. 'land' doea ■ 
inrludp t«nns oI years ('leaseholds'). 
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itely, to the heir free of all the liabilities of the deceased ; except 
such as could be enforced, under the law of warranty, again^it 
the land itself ('specialities in which the heir is bound ')■ If the] 
Church claimed the chattels, let her pay the debts. This 
medieval quarrel is largely responsible for one of the most 
characteristic and important rules of English property law, viz. 
the distinction between ' real ' and * personal ' property. 

At first sight it looks as though the period before us did nothini^ 
to develop that branch of the law which, to every modern lawj'er, 
is of supreme importance, viz. the Law of Contiact. 
For the modern lawjer inevitably thinks of a con- 
tract 83 an accepted offer, or agreement ; and GlanvUle lays it 
down emphatically, in spite of the somewhat ambiguous wording 
of the Constitutions of Clarendon' (with which he must have 
been familiar), that the Kings court will not concern itself with 
' private agreements.' * Bractou, who wrote at the very end of 
our period, was, as a scholar and a student of Roman Law, 
perfectly well aware of the hideous gap left in the structure of 
the common law by the absence of a general theory of contract; 
and made a half-hearted attempt to fill it with bricks and mortar 
from the Institutes.^ But, in the opinion of eminent critics, 
his treatment of this topic is purely academic, and bears little 
relation to the facts of his day.^ 

Looking, however, again at Glanville, we seem to discover 
that, under the disguise of ' diracionaiio' or 'probatio,'^ con- 
Debt and tracts (for Glanville expressly uses the term)' are 
Contract making their way into the action of Debt. And this 
ought not to surprise us; for. as we have seen,' an action of Debt 
was originally an action to recover a chattel ; and. as we also 
know, both from general sources and Old English law in particu- 
lar,' the delivery or pledge of a chattel was one of the earliest 
[known means of securing the performance of an undertaking, 
[ow does this apparently irrelevant treatment lead to anjthing 

:e a recognition of a Law of Contract ? Apparently, in tliis way. 

The man who brings an action of Debt must show some ground 

<T his assertion that the defendant ought to render to him the 

'Cnp. XV (B.C. 140). 'Lib. X, cap. 18. 

•Ub. III. cnp. 2 (ff. 90-101). 

' Braclon and Am (8.8. Vol. 8). See Introd. pp. xix. xx. 
' Lib, X. cap. 12. ' Anir. p. 57. 



I 66 A SHORT mSTORY OF ENGLISH LAW ■ 

■ sum of money or other thing that he is claiming.' He must show 

■ that he gave the article as a pledge, and that he has redeemed it, 
I or is prepared to redeem it.^ He must allege that the defendant 
I gave himself as security for A's debt, and that A is in default;' 
I or that he (the plaintiff) hired to the defendant the article 
I claimed ;* or sold to him the chattel, the price of which he is seek- 
f j ing to recover.^ Only in one case does Glanville. in his famous 
f I Book on Debts, recognize anything that we should call a 'purely 
L executory contract.' This is when the plaintiff produces in 
[ court a charter bearing the defendant's seal. Then the defendant 
I j'will be held to warrant without contradiction all that is con- 
I y'ltaiaed in that charter.' * But as to the kind of claim a charter 

may be brought to enforce, Glanville says nothing ; and it is 

quite possible that, at first, it was only in support of a common 

' claim for money lent, as we should say, 'on a bond,' that such 

I a proof could be adduced. The real difficulty for the modern 

reader of Glanville's book is, that his author does not clearly 

I , distinguish between the Jiatura-6f» transaction and the proof of 

r it. If we take his words literally, he seems to demand that, for 

every action of Debt, there must either be (aj pledge, (b) surety, 

(c) caitaa — t.c. some well-recognized and familiar transaction, 

such as sale, hiring, gratuitous loan of a chattel, and the like. 

Illogical as this classification may sound, it is not at all unlike 

I the kind of classification which one meets with everywhere in 

I early law. Once more we must remember, that the sharp 

I distinction of ideas with which we are familiar is a very modem 

■ thing. 

I But if this view of Glanville's meaning is correct, we have the 

I beginnings of a Law of Contract, It is only necessary to increase 
I the list of causae,'' and we shall increase the list of contracts, 
r It is true, that a Law of Contract based on causae will always be 

an arbitrary and inelastic law ; but it is a kind of law with which 

^ ' It is true that the Hrat example o[ the Writ of Debt givea by Glanville Oib. X, 

cap. 2) coDtaiiiH nothing but a bare demand of money. But this seems to be a mere 
skeleloD form. The statement in cap. 12 is explicit. 
I •Capp. 7, 9. 'Cap. 4. 'Cap. 18. 'Cap. 14. Tap. 13. 

I ' A very promising openiog appears in the action of Debt on a sale (Glanville, 

I lib. X, cap. 14). In all prol>ability. this action was at fint given only when th« 

1 article or the price had already been handed over, and it would bnvo been iniquitous 

I to allov the other party to refuse to fullil Via shore of the bargain. But. when 

I Glani-ille wrote, the sate was 'pofected' as soon as the price waa fixed ^ a mis 

I which will account for the 'passing of the property' without delivery. Braoton 

I protested against this conclusion (lib. 11, cap. 17 (1) ). but in vain. 
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some great nations are satisfied at the present day. It Is, i 

I fact, one of the unique peculiarities of English law that, having 

' started on this unpromising road of causae, it should very soon 

' have abandoned it for the broad highway of ' innominate ' 

contracts. But that is a story which belongs to the next period. 

Finally, we may note that, to the very close of this period, 

there is nothing that would satisfy the modern definition of a 

Tort, as a purely civil wrong, not being a breach 

of contract, and remediable only in damages. The J 

private citizen could (under difficulties) bring his ' appeal of 1 

felony,' sue out his Writ of Right, Assise of Novel Disseisin, 

or Writ of Entry, or even his Writ of Trespass. But even this 

last remedy, though it is now classed as an action of Tort, is 

anomalous in that connection. It aimed originally, and, to a 

certain ^rtent, aims still, at punishment, rather than compensa- 

tion — at fine and imprisonment, rather than 'damages' in the 

modern sense. It was not long before English Law took the one 

step needed to produce the modem scheme of legal remedies. 

And when it did, it used the Writ of Trespass as the starting I 

point. For, as our masters have told us, " the King's courts , 

were approaching the field of tort through the field of crime." ' ' 
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THE TRIUMPH OF THE KING'S COURTS 

THE long period which we must now attempt to survey 
is, at first sight, lacking in unity. Politically and 
constitutionally, it begins with a strong but progressive 
monarchy, followed by a period of internal disturbance, 
verging on anarchy, itself succeeded by a strong and brilliant, 
but stern and somewhat unsympathetic autocracy, finally, by 
a political convulsion which shakes the State to its foundations. 
And yet, disjointed as the period is to the student of public 
or constitutional law, to the student of private law it is marked 
by a singular and steady unity, which makes it one period 
for his purpose. The outstanding feature is the slow but relent*- 
less crushing out, by the King's courts, of those many rivals 
which, as we saw, divided with them the administration of justic^ 
at the close of the preceding period. The preceding cliaptere 
have attempted to show how the way was prepared for this 
achievement ; it will now be well to say a few words as to the 
steps by which it was accomplished. 

We have seen' how skilfully the royal officials of the Norman 
and Angevin reigns, especially the reign of Henry II. had under- 
TbePeodal mined, whilst professing to respect, the fundamental 
'^''"*" feudal principle, that questions of land tenure are 

for the decision of the lord of the disputants, of whom they hold 
their lands. In some countries, this principle went far beyond 
the bare claim to decide land suits ; it involved claims to High, 
Middle, and Low Justice of aQ kinds. Thanks to the circum- 
stances of the Norman Conquest, and to the virility and political 
'genius of the Norman and Angevin kings, such claims were never 
successfully established in England, save in the rare cases of the 
Palatinate earldoms; the many judicial franchises claimed by 
the Church and the lay barons in the thirteenth century were 
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rather appropriations of the old local moots than assertions of 
independent feudal right. These were carefully regulated by 

' the Statute of Gloucester, passed in the year 1278, ' after the 
compilation of the Hundred Rolls, with a view to the holding J 
of the great ' Quo Warranto ' enquiry ; and though it wasl 
certainly deemed necessary, so late as the years 1391 and 1392, to n 
tnact that ' from henceforth none of the King's subjects be forced, 
compelled, nor in any way constrained, to come or appear before 
'the Council of any Lord or Lady, there to answer concerning 
Ws freehold.' * yet it may fairly be surmised, that this necessity 
was due rather to the general disturbance of that period, than toj 
any serious revival of feudal jurisdiction. 

But the final blow whi(rh destroyed the feudal courts did 
not fall until the fifteenth century. Even the statutes of 1391 and 
1.392 speak only of freeholders; from which it may 
be inferred, that there was as yet no suggestion of ! 
interfering with a lord's feudal Jurisdiction over his serfs, at any J 
rate in questions relating to their tenements. But we remember* 
that it was Just precisely in tlie reign of Richard II that the 
Peasants' War. following upon the changes wrought by the 
visitations of the Great Plague, virtually destroyed serfdom as 
a personal status. It is not, therefore, surprising to find that, 

• half a century later, the villein tenants, or copyholders as they 1 
were by that time called,' had succeeded in obtaining the proteoq 
tion of the King's courts for their holdings. In language of I 
eirtreme caution, which marks the novelty of the propositioOf J 

I Littleton admits* that, though a tenant in villenage holds,,] 
in theory, at the will of his lord, yet eminent authorities hav( 
stated from the Bench that, if such a tenant, duly rendering I 
services, should be ejected by his lord, "he shall have an actioi 
of trespass against him.' For some little time longer, the King's 
courts hesitated to interfere when the dispute was merely betwe< 
rival claimants of the tenement, in which case the lord woul 

' « Edw. I. 

* 15 Bk. II. c. 13 ; coufinufd m the following year (18 Ric. II, e. 

* BMauw the puticulan of thrir holdines were eoMnd on the rolli or li 
ol tlto manar. sod copifa of such eotHw werp (and ue) in pisctioe naed ■■ 
dvMls. The practice of luvpitiK >urJi roUa bn!«iiie uiiivenal liter the Inqimt w 
nvultrd in the compilatioa of the Huixlred Roll*. 

< TaiUTtt. B. TT. littletoD's famous IrealiBe wu written in thi 
of the fillecnth ceatury. (Dr. HoMsworth infonni one that Qto pa 
iDcorpatainl into it tai 1530.) 
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presumably, be impartial. But, ultimately, by the indirect 
method of a ' Mandamus,' or order to the lord to carry out the 
view taken of such a dispute by the King's court, the royal judges 
assumed control in such matters also ; and, by the end of this 
period, the law of copyholds had become part of the common law, 
in the sense that it was recognized and enforced by the King's 
courts, though an indelible mark of its origin still survives, in 
the rule that each holding is governed by the local custom of 
the manor, in all those points not deemed to be 'unreasonable,' 
The change is marked in legal literature by the appearance of;' 
Coke's little treatise entitled The Compleate Copyholder, written 
about 1630. The change virtually put an end to feudal juris-i 
diction in England. 

The triumph of the royal jurisdiction over the old popular 
courts was equally complete. We have seen^ that, according 
The PopuUr ^^ Fitzherbert, the new action of Trespass, which was 
Co"^ to work such a revolution in legal procedure, could be 

heard before the sheriff in the County Court as well as before the 
King's justices. After all, the sheriff was a royal officer; and, 
in a way, the County Court was a royal court.' Moreover, 
a chapter of the famous Statute of Gloucester, of 1278,* expressly 
afSrms the jurisdiction of the sheriff in pleas of Trespass, and 
enacts that such pleas shall not come before the royal justices, 
unless the plaintiff will swear that he has lost goods to the value 
of forty shillings ^ — a large sum in 1278. But, somehow, this 
clause was interpreted in a way exactly opposite to its apparent 
intention ; and It became a maxim that no claim could be heard 
in the County Court, if it were for more than forty shillings.,' 
As the value of money steadily sank, this maxim steadily reduced 
the scope of the County Court jurisdiction ; and, though that' 
court lingered until the eighteenth century, its vitality was- 
gone. The still more humble Hundred Court, having largely 
fallen into private hands, went the way of the feudal jurisdictions 
and, though it, like the County Court, lingered oil until the 
establishment of the new statutory ' County Courts ' in the 
year 1848, it was rather as a 'franchise' or form of feudal prop- 

' AnU. p. 53. 

< Not only did the early kins*, a» haa been said, enmilraise ^b holding o( the 
Shire and Hundred oourte; they detwribud them in official document* aa 'out 
courts' (we, for exsniple, the Writ ul Toll, in BlackrtoDO. Comm.. Ill, Appi. I). 
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erty, than as part of the system of administermg justice. In 
thr form of property, it can be, and is, claimed at the present day. 
The activity of the Church courts was great until the Refonna- 
tion ; and, before that momentous change, the Kmg's courts 
CboNh found in them formidable rivals. .\t the very be- 

^*'* ^nniag of the period, the so-called statute of Cir- 

curoMpecte Agatis,' makes handsome admissions as to the com- 
petence of ecclesiastical tribunals ; though it incidentally affirms 
the hotly contested claim of the royal judges to issue Writs of 
Prohibition when the Church courts are exceeding their juris- 
'diction. The famous Statute of Heresies, in 1414,* virtually 
I gave the ecclesiastical judge the power of life and death, as well 
as forfeiture, over laymen. Even the Reformation, though it 
affirmed the sovereign judicial supremacy of the Crown, and vir- 
tually destroyed the legislative independence of the Church, did 
not, at first, seriously curtail the jurisdiction of the Church 
courts. It was not until the greatly abused privilege of ' benefit [ 
of clergy ' was taken in hand by Parliament, that a serious breach J 
W&8 made in ecclesiastical jurisdiction; for the failure of the'| 
royal judges to maintain the compromise laid down by the Con-> , 
stitutions of Clarendon on the subject of ' criminous clerks,"^*! 
is the one striking defeat in their history. But a statute of 1531 • I 
deprived all but genuine clerics of the privilege of exemption I 
from criminal liability, in serious charges, and, five years later,'! 
the deprivation was extended to genuuie clerics. A statute ctfj| 

i Elizabeth * effected a sweeping reform in this direction ; 
thus the most scandalous of all ecclesiastical privileges tended to 1 
disappear. The greatest changes were, howe\'er, brought about 
by the Civil War. For, though the statute of the Long Parlia- 
ment, which abolished episcopacy and ecclesiastical jurisdiction 
in ' root and branch,' was formally repealed at the Restoration,' 
much of the work formerly done by the Church courts had, during 
the Commonwealth, been performed by the secular courts; and 
the successors of these, though they paid lip-ser\ice to the restored j 



> Now RDDrTKlty Bttributod to the year 1265. uad printed aa 13 Ed*r. 1 



■Cup. Ill (8.C. 138). 

tit* murder of Bocket. 

'23 Hen. Mil. P. 1. 

< 13 Car. 11 (IMl) it 
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huTch, were resolutely bent nn retaining their nenly-acquirecj 
jurisdiction. The wonder realij' is, not that the Church courts 
should have lost, during the Interregnum, practically all their 
jurisdiction in such matters as defamation, fraud, and perjury, 
but that they should have succeeded in recovering jurisdiction 
in matrimonial and testamentary matters. 

Over the last of their serious rivals, the mercantile courts 
of the borough and the gild, the royal jurisdiction won no com- 
The Courts plete triumph in this period. The medieval line of 
Merciuat distinction between the merchant and tlie ordinary' 
citizen was breaking down ; though the restriction of the new 
bankruptcy jurisdiction, set up by Henry VIII and developed 
by Elizabeth and James I,' to the merchant or trading class, 
served to perpetuate it. The publication of Malynes' Le^ 
Mercatoria in the early seventeenth century, by revealing, to a 
profession always eager to extend the sphere of its operations, a 
new and profitable territory, must have done a good deal to 
prepare the way for the change which took place in the next 
period, under the auspices of Lord Mansfield. The break-down 
of the old exclusive trading privileges, which followed on the 
expansion of world-commerce after the great discoveries of the 
fifteenth and sixteenth centuries, must have also laid open the 
secret monopolies of the mercantile courts. But we should do 
wrongly to suppose that, by the time of the Restoration, the 
King's courts were thoroughly familiar with mercantile trans- 
actions. 

Not unnaturaUy, we find it easier to describe the sources of 
this unified Common Law than it was to range the scattered 
materials for the previous period. For now the canons 
of legal authority were becoming firmly settled ; and 
judges and pleaders no longer considered themselves justified 
in clutching at any text which would serve their purpose. In 
other words, the meaning of the term ' source,' always ambiguous 
in legal literature, undergoes a change In this period. We must 
not think now of ' authorities ' as being the origin of legal rules, 
but merely as the indisputable evidence of their existence. 
For the King's courts have by now adopted the celebrated theory 

' 34 and 36 Hen, VIII(1M2) c. 4 ; 13 ElU. (1670) p. 7 ; IJao. (1603* c. 15: 21 
Jdc. (lf)23)c. to. The first of tbuseBUtutesia not in terms conBned to tnulRra: l<ut 
t three are. Their whcle machinery waa worked through the royal judgei- 
It have done much to fnnuliariie them with meratuitite law. 
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of the immemorial antiquity of the Common Law ; and are 
loth to admit that it can be changed or created by human 
agency, even by Parliamentary statutes. But they will admit 
i that there are certain records or monuments whose testimony is 
' unimpeachable. Where these are silent, it is the duty of the 
judges themselves to apply existing principles to the new facts. 
The famous theory was, perhaps, on the whole, the wisest that 
could have been adopted. If it led to a somewhat oppressive 

! conservatism, it served as a strong barrier against arbitrary 
despotism. 

Foremost among the sources of this period, are the Acts 
Parliament, which, from the establishment of the great schenu 
stmtnteiof of Edward I in 1295, increase in volume and number, 
ibe Realm gome, however, of the most important statutes in the 
Book, such as those of Westminster (I and 11),^ Gloucester,* and 
Winchester,' come before the definite and final Parliamentary 
scheme of 1295 ; and. at least until the end of the reign of Edward 
II, there was a good deal of difliculty in distinguishing technically 
between a true Act of Parliament, an Ordinance of the Council,* 
a Writ of general import issued by the King,^ and even a privately 
compiled report which had commended itself to f>eopIe in au- 
thority.' Perhaps this is the reason why, on the introduction 
of printing, thecompilersof the first printed editions of the Statute 
Book began their collections with the accession of Edward III ; ' 
later editions produced the older and omitted documents, under 
the title of Antiqva Siatuta.' There is not even agreement as 
to the authoritative form of such documents. Perhaps the 
orthodox view is, that everj-thing which appears on the Chancery 
Statute Rolls (which run from 1278 to 1469) is authoritative; 
and nothing else for that period.® But, from the year 1290, it 
■ was the practice also to record statutes on the Rolls of Parliament, 



1 3 Edw. 1 (1376) ; 13 Edw. I (1285) at. I. 

»6Edw. 1 CI27S). 

■13 Edw. I (1285) et. U. 

'B-g. the "Statute of Merchants,' or 'Acton Bufnel' (12S3). 

*B.o. ' Circumipecle AgatU' attributed to 12S5, 

*B.g. 'Modus Lmandi Fine*' (printed as 18 Edw. 1 (1290) st. IV). 

* AftcrwanlB called the Nam Slalula. 

' Tbe Qret nttempt (by Pyiuon) was incompl^ti?. It was supplnnciited by 
Ihetet io his Sccvnda Pan Veterum Slalutorum. 

' Frata 1407 onwards, the Acta seem to have been engrossed separately 
tained in the custody of the Clerk of the Parliaments. Certified transcripts 
however, neat to the Record Office. 
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^^niiiich contain matter of all kinds ; and it has been judicially 
assumed that the Rolls of Parliament are also authoritative.' At 
first the statutes were recorded indifferently in French and Latin ; i 
from the accession of Henry \"II, they appear to have been passed,' 

*iuid recorded in English. 
f Of hardly leaa importance than the Statute Book, as an author- 
ity for the law of this period, is the so-called Registnim Brevium, 
-j^g the collection of the writs used for beginning or carry- 

Re^iter ing on legal proceedings. Of the origin of this collection, 
something has previously been said ; ^ but its origin is far 
[easier to understand than its character. The perverse thing about 
t (to modern ideas) is, that there was no official or absolutely 
xmclusive edition or teirt of the Register ; no standard to which 
copies could be referred if their accuracy was questioned. It is 
isy to understand that such a compilation would require, as 
J should say, re-editing from time to time; as additions and 
corrections were rendered necessarj- by legislation and judicial 
decision. But that is not the point. The point is that, even 
though what purported to be an authoritative copy of the Register ' 
was sent to Ireland in 1227,^ on the introduction of EngUsh Law I 
into the Pale, yet, in truth, no official edition ever existed. Many 1 
copies were in the hands of the Chancery officials ; but there is 

K reason to supjKise that they were Identical — the probability 
all the other waj-. Many copies found their way into private 
nds ; they would be precious possessions for pleaders and liti- 
gants. But whether a form of writ found in any copy of the 
Register was authentic, would depend upon the view taken by 
the clerk to whom appHcation was made for its issue, and, 
ultimately, on the attitude of the Court which tried the action. 

As is well known, an important statute, dating from the veryl 
commencement of this period, professed to lay it down that I 
ConHmill* new writs were to be framed whenever occasion for 
"^ them arose.* It is easy to exaggerate both the im- 

portance and the failure of this celebrated Conaimilis Casm clause. 
PA study of the statute, which Js evidently concerned with minor 
, > Earl of Maedafield'i Caic (1735) 18 St. Tr. pp. 13M8-13W. 
• Ante. pp. 45-6. 
' Od tbie aii([ all other points ronnpeled nith the early hutory of the Rogister, 
BtudeDtB should consult the brilliant serica of ortidea by the late Professor Maitland. 
publiahnl in the Hanatd Lav Reriew for 1889, and reprinted in the Select Eiaaya 
in Anglic-American Legal History (II. 549-509). 

• Statute of WeBtmioater the Scoood (13 Edw. I (1285) c 24). 
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technical objections rather than with defects of principle, may 
well cause us to doubt whether the Parliament of 1285 intended 
to place in the hands of the Chancery clerks' what appears, at 
first sight, to be practically an unlimited power to make new law. 
On the nther hand, the great and undeniable development of 
the Action of Case, which followed swiftly upon the passing of 
the statute, seems to suggest that, though the inventive vigour 
and bold spirit of innovation which had characterized the judges 
of Bracton's day. had been replaced by the more timid and con- 
servative attitude of their successors in the fourteenth century, 
yet that the Register of Writs remained a flexible and expanding 
document until the commencement of the sixteenth century. 
By that time, the invention of printing had come to revolutionize 
the world ; and editions of the Register promptly appeared 
in the new stercotj^ped form. Then the days of expansion were 
really over. Rastell's edition of 1531 was made by Fitzherbert, 
the basis of his celebrated commentary ; ^ but Theloall's editioa' 
of 1579 seems ultimately to have been accepted as the quasi- 
official version. 

Hardly less anomalous than the Register of Writs, and stitt*, 
more mysterious, are the celebrated Year Books, which profess 
to be reports of cases decided in the King's courts between the 
middle of the thirteenth and the middle of the sixteenth cen- 
TheTeu tunes. They are entirely anonymous, and, as their 
"*'**' popular title implies, are grouped under the regnal 

years of the various kings with whose reigns they deal. It was, 
apparently, these two facts which, supported by certain mis- 
understood words of Plowden, Coke, and Sir Francis Bacon, begot 
the extraordinary legend that the Year Books are official com- 
pilations, drawn up by the prothonotaries or other officials of 
the various courts, appointed and paid for the purpose. Thai 
such a belief should be held by intelligent men who had actually 

' This statutory proviaioD produced s yet furtlier clasaiGcation of Writa Ori^Old 
into (o> Dt Carta, or writs nf coarse in th<> strictest wiue, issued by the Curaitora 
on payment aX the oHinsry fee. and (b) Maeiftraiia. i.e. those iioued by the Clerk 
or Masters in Chancery under the Statute of 1385. 

* ffmc Naiura Brrviunt. Many editions, of which the moat convenient for students 
is that which appeared in E^itlish in the eishteenth century, with notes attributed 
to Sir Matthew Hala and Sir Wadfaam Windham. The word 'New" in Fitiherberti 
title is due to the fact that, as he himself ssys in his brief Preface, a previous ootn- 
mentuy (iceneAlly described as the Old \ihiTa Brrvium) had appeared, and had 

Lheea vulgariied by beins translated into Entfish. In the early siitecDth centoiy, n 
it was Btil] beretiod to write in Eo^ish. _M 
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■made acquaintance with the Year Books, seems well-nigh iin- 
■possible; nothing more unlike an official publication can well be 
■imagined. And yet, that it was the accepted view of the eight- 
Feenth century, seems proved by the well-known passage in i 
Blackstone's Commentaries,' in which that great writer states 
it without a shadow of suspicion or comment. Perhaps the 
true explanation is, that the Year Books had ceased to be read 
[in their original form by the end of the seventeenth centurj'; 
Khaving been superseded by the Abridgements of Fitzherbert, 
f Brooke, Rolle, Hale, and other eminent and industrious analyists. 
For this fact, if it be a fact, there was every excuse. If the 
editions of the Register are confusing, the older printed editions 
of the Year Books ' are a weltering mass of inaccuracies and 
contradictions, through which none but a specially trained expert 
can make his way. It is one of the many reasons for which the 
student of English legal history laments the untimely death of 
Professor Maitland, that it cut him off from the completion of 
the task which, at the instance of the Selden Society, he had 
undertaken, of editing an intelligible and trustworthy edition 
of the Year Books. That great scholar was, however, happily 
permitted to Vive until he had given to the world three instal- 
ments of his projected enterprise ; * and in the first of these, in 
the early pages of a masterly Introduction, the editor disposes 
for ever of the ancient legend, and convinces us that in the Year 
Books we have, not a dry official publication (for why, indeed, 
duplicate that magnificent series of records which was every 
year accumulating in the royal archives ?), but a series of informal 
notes, very human, very gossipy, probably not free from gross 
inaccuracy, but, on the whole, extraordinarily vivid and realistic, 
compiled by the students and apprentices of the law, who haunted 
the King's courts, and jotted down things worthy of remembrance 
f by themselves and those who should come after them. Slowly 
l.these note-books were accumulated by the practitioners of the 
law;* and, by the end of the period, were regarded with almost 

' I, 72. 

•The best known is that printed in 1879, But there are frapnentary printed 
editions scattered all over the latter hall of the sijcteeath century. 

' Tbe»e are vol*. 17, 19, and 20 in the 3.8. icriea. Two other volumoi (22. 34). 
partly by other hands, htkva since appeared. 

' The moBt famoua of the later cwUoptum was the great Serjeant Maj'nard. Thp 
■tory told by Roger North ot hiN pamionntc fondneaa tor the Year Books is well 
known, and ia reprinted on the litle-pases o1 the Snlden Society's volume*. 
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AHIiMfalinoMti r»«V(<r«t|M'ii. Wltiriltitr they can safely be treated 
114 fM«4lWM»lliy« U u |>riililtiin wliicJi each Htudent must solve 

hi¥ hiiM4«(lf 

A fMW nlhpr H(«(«iMih(N of tlm diMMHioiiM of the King's courts 
ih lliM iiitiilMr |mrl nf ihin iN'ricNJ nro available. The new Court 

IiMiM ^*f C*ilNiivi>ry which acMiuinHJ an independent existence 

l»iiM«Mi ||q n JudlrUl tribunal in the fourteenth century, and 
(null M|i (hi' U^k of oNimiHJinK thotHUunion law^ when the Register 
wt WilU ^M« iurlihinl (u dh»|) it. wiih not likely to be deficient in 
(h»' MmMi'i uf hHHiiHln; Mud ."tonu' of these have been publbhed 
U\ \\w M\\y\\ S^H'lH.v * Tht* iourt of Star Chamber had a 
IIUH4( HusI )HMumMV(U iulhioiuv in thr development of the Common 
Ihw , ^\\\\, t\vtmuHiv(\, M»u^t^ aavuuts of its proceedings have 
Uvu (mn^^^mx^hI ¥^\\\{ \\\M\^\\\V V\^ the later part of the period. 
\^v hi^w \hv^ x\\m\^ \^' th*^ * luviuiuate * rv|HHrters — IXer. Leoaard. 
IH\^\>dv*^, \\4<v. \'»\'i<^\ <*kKl othtHft^ Sixuie \^ these are oi hirfi 
VMv^^ . ^^Iuvnsx^ aU vsf ^Ih^ih am^ iu6uuir(>- ea$MT for a stadeac ti> 
v^ustv'A^^M^Kt ^K^u ^l^^ ^f\^v«!44Wif Uiycua^ of the Ye*r 6oc£5. 
tt^v )IWU W( l^lfiiN; K>ir fvNra^ v'j (4ir«ft(sttu^. whk-h appeared soca 
ri^^V* sW ^*^t\stMN^tssu ^*f j^riy^^it;^. *?e cedUy Ea the zzacutv -jc 
Wi^.*^^* i<.M S^'^ ^s[\\\\fc.HJt5N %&ich tbw:» ^^v icf aw. ijbviuasQ-. 

yv'i*v>a V*. %iiai«v^v^ itiV W"*^ '>w«i thifir :«c«pc:ua ly zawr 

Vc*u k^ixi l.>Mf<'i», iini .'iv n\:\*ii>r<(u« >ur uicr^itrvurra:' 3L rmr 
^* 'w»Kibo, ki.**«^KiitAi .«/ V,i\irv«% >wr»i, ITm*'! ."^ers ji ^wiuutiu n 
>iK Ui.1. jUi«(.v%ii.*i ,*;iu*ir:r. * %c Uii24 uvuuuu 'iiv xmata^ a 
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Uttleton, Fortescue, Fitzherbert, and Coke. The first was 
the author of the treatise to which Coke has given im- 
mortality, viz. The New Tenures, probably composed 
"in Norman French about the year 1475, but speedily translated 
into English, and printed in both languages.' As with Fitz- 
herberts Natura Brevium, it had been preceded by an 
anonymous treatise on Tenures, which still survives, and, to 
distinguish it from its famous successor, is known as The Old 
Tenures. Littleton's treatise is written in the form of letters 
to the author's son, supposed to be a student at Cambridge; 
and, if, as family correspondence, it appears to be a trifle heavy, 
we may console ourselves with the reflection that, as legal litera- 
ture, it is unusually clear and brief. Separated from Coke's 
ponderous commentary, it is a mere pamphlet ; but a pamphlet 
of which every word has been weighed nnth scrupulous accuracy.— 
Fortescue, whose work De Laudibus Legum Angliae,*-- 
may be mentioned, was a contemporary of Littleton; 
a Lancastrian, while Littleton was a Yorkist. Fortescue was, ' 
however, a politician rather than a lawyer ; and his treatise is 
useful rather For its gener&l observations than as a 
■ precise statement of legal rules. Fitzherbert, whose 

' Nfu.' Natitra Brerium has already been mentioned, lived half a 
century after Littleton, was, like him, a Justice of the Common - 
Pleas, and was the author also of an Abridgement of the Year- 
Books, as well as of treatises on The Dinersity of CojitU 
and The Juatice of the Peace. To him is also attributed, 
though he modestly laid no claim to it, a deeply interesting 
Treatise on Huxbandry, in which we see the beginnings of the 
great dispute between the old-fashioned open field (or 'cham- 
paign ') farming, and the new ' several ' or enclosed system. 
Coke's weighty volumes are known to most students of 
taw. His chief work was his Institutes of tbe Laws <rf 
England, in four parts ; the first consisting of the famous 
commentary on Littleton's treatise, the second of an Exposition 
of Many Ancient and Other Statutes, the third of a treatise on 
Pleas of the Crown, and the fourth of the Jurisdiction of Courts. 
The first two parts were published in Coke's lifetime (about 



■ Ed. Lord Clermoat. 
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1628) ; the last two, somewhat disfigured by the heat of the 
political combat into which Coke was drawn, after his death 
(about 1644). Beyond the Institutes, Coke wrote another book, 
previously referred to, of first-class importance, viz. The 
Compleate Copyholder, first published in 1630. The list of his 
works includes also the Little Treatise on Bail and Mainprize 
(1635). 

Finally, reference should be made to William West's valuable 
Symbolaeographia, or collection of forms used by notaries and 
scriveners at the end of the sixteenth century, published by 
Tothill in 1590. These have, of course, no official value; but 
they throw great light on the conveyancing practice of the day. 
It is interesting to note that, although attorneys were apparently 
excluded from conveyancing (at least in London) till the seven- 
teenth century, the author of this collection was himself an 
attorney. 



CHAPTER VII 
NEW INTERESTS IN LAND 

THE broad outlines of English real property law had been 
drawn in the scheme of tenures described in a previous 
I chapter ; ' and they remained substantially unaltered, in 

ueory at least, for a period of four hundred years. Even the 
"Act of Abolition of ililitary Tenures,' with which the next period 
opens, though it removed a part of the ancient fabric and some j 
picturesque details of the remainder, left the building per- ' 
fectly recognizable. It may be claimed, indeed, that even the 
sweeping legislation of the nineteenth centurj- has not affected the 
ground-plan of the edifice; though it has revolutionized the 
internal arrangements. At this stage, therefore, we have j 
but to fill in the chief details added to the original scheme by ■ 
the later medieval judges and conveyancers, I 

The original idea of the scheme of tenures was, as we have 
seen, based upon the seisin or possession of land by the tenant. 
FotDte This seisin might be for life only (' freehold '), or — 

^'''•"•*' for an hereditary interest ('fee'); but, in either^ 
Kase, the tenant was seised ' in his demesne,' i.e. as actual oo- ' I 
Kupant or ' terre-tenant.' responsible to the State for military J 
service and other dues, and, therefore, entitled to claim the pro- J 
tection of the royal tribunals. I 

But it will be remembered, that the principle of tenure is I 
essentially relative. If it implies possession in the tenant, it 
Rnertioa* ^'^"^ implies lordship, with its attendant rights to 
fealty, scr\*ice. and other profits, in the lord. So 
long also as the tenant's interest was limited by existing lives, 
the lord had a substantial prospect of resuming possession of 
the land after its expiry ; and, even after hereditary estates 
had come to be recognized, in days when the extinction of whole 

Mni<, pp. 27-31. 

' 12 Cm. II {1660) r. 24. The credit of the ixiPSinirc bplanga. of wune, to the 
Ii«iis Padiameiit, wboae Aot the Reatoratian Pariiament adopted. 
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; families by war was no uiicomnion event, there was the ultimstln 

' prospect of an ' escheat ' on failure of the tenant's heirs, oe^ 

corruption of his blood by attaint. < 

It is quite impossible to imagine that, in the later years of 
the preceding period, this valuable interest of the lord was 
not recognized as a legal institution. We are, in fact, expressly 
told by the famous Statute De Donis,' that, in 1285. the royal 
Chancery was familiar with a writ framed for the purpose of 
protecting a much more shadowy interest, viz. t he right of t he 

lo i;d to recover tl lP Innd nftf^r ^''P pvpiry nf nn hprwiitary ij-^ta^f 

limited t^i the issue nf the tenan t — of which more presently. 
We may, therefore, fairly assume that, under the names of 
'lordship,' 'seignory,' 'reversion,' and other equivalents, the 
interest of the lord, and particularly hts right that the land should 
'revert* to him after the expiry of the tenant's interest, was 
fully recognized by law, even before the commencement of. J 
the period now under discussion. Moreover, it was not itt^ 
the least necessary that any express claim to the right shouIdi| 
have been made when the tenure was created. A reverslo 
has always been 'an estate which arises by operation of law,^ 
Any express reservation was merely redundant, and, before 
modern legislation, purely inoperative. 
I A different idea began to develop when the creator of ( 
t^jiitncy was allo wed to name a succession of tenants , insteM 
TMfli * °^ creatmg an hereditarv estate — ^tn .say that aft 
^Hyl^^^ was dead the land should go to B, and so on. Hei 
h ll^^^^^H^a difficulty which, to a primitive tribunal, is alwayi 
■fM^^^^^U>ut, to tribunals which were beginning to attach I 
^i|M»^^H|P to seisin or possession, was peculiarly formidable, J 
vw. ^ffiamiculty of recognizing a claim not evidenced by posse 
aion. During A's lifetime, what was the position of B? He i 
inerely a person who might, if he chanced to survive A, put 1 
a claim to tlie land. But such a claim must, in the days wha 
most tenures were created by word of mouth, have appearMM 
to be very shadowy, very likely to lead to quarrels between t 
claimant and the lord who desired to resume possession aftc^l 
the first tenant's death. In any case, i t was not an esta^ e,_ __ 
a 'mere right.' Nevertheless, there is some reason to beliei 
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that even a remainder after an estate of inheritance was be- 
ginning to be recognized by the authorities before the death of 
Henry III ; though we must remember that Bracton, from whom 
we learn most about it,' is always inclined to anticipate the 
slow development of practice. At least we can say that, at the -■ 
very beginning of our present period, the technical distinction,' 
between a 'reversion' and a 'remainder' appears to be famihari 
to the framers of a first-class statute.* 

But. when the notion of the future estate is once admitted, 
there is no reason why it should stop at the simple limitations of 
Continieiii tbe early remainders. The jgal difliculty had been, 
SemaiQdera ^^ persuade the courts that an interest in land could 
be conferred otherwise than by way of corporal investiture or 
delivery — a mode of creation obviously inapplicable to a 
iture interest. That difficulty once overcome, it was certain 
lat, in course of time, conveyancers would claim to be able to 
dispose of future interests in favour of persons unknown or 
unascertained %t-T;he date of the conveyance/ If, on the eitpiry I 
Abeyancs of the pftceding estate, such persons were not in a 
ofSeilin position to claim seisin of the land, of course their 
rights would vanish. The land would either go to the claimant 
next in succession, or revert to the lord ; for the seisin could 
last be allowed to fall into abeyance. For a similar reason, the *- 
lonor could not, in naming the order of succession, interpolate 
le slightest interval between the expiry of one interest and the 
succession of the next. For that also would have been a deliber- 
ate provision for abe j yaoce of seisin. 

Apparently, this further development was struggling to ob- 
tain recognition in the middle of the fourteenth century; for 
Contingent ^e find it elaborately discussed at that time by 
Bem>ii>d<rB ^^^^ ^^^ ^^^^^ ^j Chancery, or at any rate by the 
I Chancellor.' The earliest form in which it was attempted to 
rotate conttngent remainders seems to have been that of a limi- 
tation to the heirs of a living person. Now a living person 
Sannot. of coiuise. have an heir [nemo est haeres vivenlui) ; whence 

> Lib. II. cap, e (1). BractOD deacribes mich a remainder as an estate on con- 
^QQ. Later on OiE'. 11. cnp. 31 (3). he annaunces his intention of scttJiiB out 
^jib£ Bpocial writ which will enable the reznwniJer-man to gFt the Unil when his turn 
Diea. BrsctoD does not, faowever. fulfil bia promine. 

>3Edw.l(1276} c.40('luid8 0TteiiciDeiiU! . . . whicb ought to desuend, revert. 



•Y.B. 3S Edw. UI. Mich. (13M) (< 
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it follows that, unless the person in question dies before the 
right of the remainderman to claim possession arises, the latter 'a 
right, for the reason given above, is gone. But. in 1364. the 
Chancellor said that such a limitation would be void from the 
beginning; and though, more than half a century later,' it 
seems to have passed as good, the later case was one of a devise 
under local custom, and so does not count for \er.v much. Little- 
ton, who was as inclined to be conservative, as Bracton had been to 
take the enterprising line, sa.vs boldly, that 'every remainder 
which beginneth by deed, It behovefh tliat the remainder be 
in him to whom the remainder is entailed by force of the same 
deed, before the livery of seisin is made to him which shall have 
the freehold ' ; ^ which, obviously, could not be the case if the 
remainderman were then unascertained. By Coke's time, 
however, the law had completely changed ; * and, subject to 
certain rules about remote or improbable contingencies, 
lawfulness of contingent remainders was then fully admitti 
One of the earliest and best cases is that of Collhirst v. Bejush 
in 1550. * By that time, also, the distinctiorrtoetween a remainder 
and a conditional estate had Iwcome clearly marked by tlie adop- 
tion of the rule, that no condition could be made enforceable by 
a third party ; a rule which was probably dictated by fear of 
'maintenance,' or stirring up of lawsuits, but which was con- 
nected also with another event, of which a brief account must 
now be given. 
We have seen,^ that Bracton was familiar, in theory at least, 
^jeith the estate of inheritance confined to the actual issue of 
// Eniriir"^N '''* original tenant, and that he assumed that it 
' V, ) was even possible to limit a remainder after it. Such 

L NLcet^e seems generally to have been given as a vtarita- 
ffium, or endowment on the marriage of one of the donor's 
children. It was na tiif-pllv aagumwl hy ||i^ ^|i* por that, on the 
f ailure of the donee's issu e, th e land would re\ert to the f amily . 
stock; b ut, apparently led away by the idea of ' conditiona l_ 
gifts,' the King's courts bad come to hold, in the early 4t" r|'^»t| 
c e"n?iiry, that a gift 'to A and the heirs of his body was an l 
which, on the birth jit ~^ 
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Naturally, such doctrine was extremely unpalatable to the 

great landowners, who had created appanages out of theif 

, family estates, and who saw these appanages now 

» finally split away from the main stock. Signs of 

their wrath appear during the previous period ; ' but their great 
triumph was not achieved until 1285, when the first chapter of 
the Statute of Westminster the Second,' the famous chapter * 
De Donis Conditionalibus, enacted that, on failure of the donee's I 
issue, the land should revert to the dono^or his heirs^ not- L 
Si'ithstanding anj' intervening alienatioo^P-The statute, how- ' 
ever, went far beyond the demand of the donors ; and, perhaps 
on consciously, in its anxiety to justify its policy, proceeded 

»±o protect, not only the donors and their heirs, but the issue 
of the donee himself, from unauthorized alienation, and to pro- 
vide a special remedy (the Writ of Formedon in the Descender) 
for this object. Thus the statute created a new kind of in- 
heritable estate, differing from the older ' fee simple,' not only 
in the fact that it could only be inherited by the direct lineal 
issue of the original donee, but in the fact that no alienation, 
however solemn,' by the holder for the time being, could avail 
against the rights of the ' Issue in tail.' Sucii an interest, though 

■ an estate of inheritance, was manifestly inferior, from the point 
of view of the holder, to the wider ' fee simple ' ; it went back -| 1 
on history, and deprived the holder of that right of free alienation 
which, as we have seen,' he had gradually won against his lord 
and his heirs. His fee was talliatitm, or cut down, into a 'fee 
tail.' It is true that, by somewhat later doctrine, he could, even 

I by a common foefTment, put the issue in tall to some inconven- 
ience, by depriving them of their right of entry on his death, 
and compelling them to resort to their statutory right of action 
But this was probably not until after, with the connivance 
of the courts, and by clever use of the doctrine of warranty, 
the tenant in tail had achieved the far completer triumph 
' ProvisJoiiB of Oxford of 125S. art. 27 {S.C. 388). 
<13 Edw. I, c, 1. 
' The atatutc (■. 4) expressly provide that a Fiae (of which BomeUuDg later) < 
> ehall be ioeffertUBl to alienBte the oew eatatc. 

' Ante. pp. 37-39. 
' Lilt. s. 597. To the lft!,Tiinn. the inconvenience might appoar to be dight. In 

{art, it CBUsnl the hpii in tail raosidcrublo exppOMi and delay. He oould not tue 

the simple pioceai of 'EjeclmeDt.' to be hereafter eiplaiaed. 
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of defeating entirely the claims of lord and issue alike, by the 
CommoD process afterwards known as a Common RecoTery. 
RecovecT 'j'dp date usually quoted for this complete defeat 
of the statute De Donis is 1473, the date of the celebrated de- 
cision in Taltarum'a Case; ' but the device can easily be traced 
back for nearly a centurj',* and ia even suggested by a case of 
the year 1340,* Thus it would appear, that the inalienably 
' inheritance, the ideal of every feudal aristocracy, was in fw 
realized in England for little longer than half a century. Itfl 
abolition is the classical justification of the somewhat clum 
' reforming agency known as the ' legal fiction,' Of the natiii 
of Fines and Recoveries, somewhat will be said in the nei 
chapter. 

A third, and, for the future, highly important interest, mua| 
next be noticed. The term of years was already familiar 1 
Tonuof Glanville, who gives* a form of writ to recover I 
'"■" which has been pledged to the defendant 'ad 

minum qui praeUriit ' ; and this will suggest to us, that th^ 
early holders for terms of years were creditors who, unable by 
reason of the laws against usury, to charge interest openly, had 
bargained to be allowed to hold their debtor's land until, out of 
the rents and profits, they had repaid themselves with inte 
est.* 

Such a transaction is treated by Glanville as a mere 'contract9| 
or 'cause,' It did not give the creditor seisin of the land whid 
had been 'bailed' or pledged to him; in all probability he ^ 
merely entitled to secure himself by acting as the lord's bailifl 
or manager of the land, in which capacity rents in money and 
kind would come into his hands. It is conceivable, also, that, 
even in those early days, a lord who was starting off on a Crusade 
might think it safer and more convenient to give his steward a 
promise of a fixed term of office, in return for a promise of a ffrm, 
or fixed annual rent, instead of ao account of the actual receipts 
and outgoings. 

But, hy the time of Bracton, it becomes obvious that 1 

1 Y,B. U Edw. IV. So. la, pi. 25. 

■ 9 Ric 11 (1385) c. 3. Ab the alatute alludea to 'tenaDt Id toil aiUx 
it i^iui hardly have overiooked the case of the ordinary teaant in tail. 

'Y.B. (Record Seriea) 14 Edv. Ill, 104. 

' Lib X. cap. 9. 

• This WBfl tif aooe, a more merciful fonu than the mart gage, in' which tho 
did not go to reduce the cuiutal debt. 
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^V creation of tenns of years k proceeding apace, and with objects 
ftacwn'* other than providing security for debts. Bracton* 
' treats the ' donee for term of years ' as acquiring 

property ; not, he is careful to explain, a free tenement, but 
still, something a good deal more than a mere pledge. He 
cannot deny that the termor has possession ; and thereupon 
arises a question, which evidently causes Bracton much perplex- 
ity. What about the lessor's seisin? If you deprive the lessor 
of his seisin, he vd\l not be able to protect his interests, should 
these be assailed by a stranger, by using the possessory assises, 

■ or even the Writs of Entry. This is a heavy penalty ; so Bracton 
cannot bring himself to impose it. On the other hand, if the 
lessor has seisin, what about the termor? Ob\-iously, there 
cannot be two independent seisins of the same land. So, prob- 
ably as the result of Bracton 's reasoning, the historic question 
was settled ; and it was decided that the interest of the termor 1 
.was a chattel interest, which could be bequeathed by will even 
though it was an interest in land, could be seized by a judgment 
creditor as part of the debtor's goods, and could be created and 

■ transferred by mere word of mouth or writing, without livery of 
seisin. 
Bat the view that the termor had not a free tenement left 
him somewhat naked against attack. If, as became common in 
s«iiiD and t'^^ '^t^"" thirteenth century, his term had been 
PoBsesEioo created by a sealed covenant, he could protect him-i 

■ self by the appropriate Writ of Covenant against hia lord.. 
But, in the first place, such an action, even if successful, would 
only entitle the termor to damages,^ not to delivery of the 
land itself. In the second, if the disturbance of the termor 
had been by a stranger, he (the termor) could sue neither the 
stranger, for the stranger was no party to the covenant, nor 

tthe lessor, for the latter had not interfered ; while, in Bracton's 
day, a lease for years implied no warranty of title,' Appar- 
ently, Bracton considered that the termor was amply protected 



' Lib. I, cap. 9. 

• At least, this was so in later daj-s. But sec Statute at GlaU'>pBtpr (6 Edw. 1 
(1278)) 0. 11 Cretweiy by Writ of Covenant'). And note the explicit atatement 
nttributcd to Belknap. C.J.. by Bellewe. in hia La Ata du Roir RifJiard Lt Seeond 
at p. 15». under the year 1382. The ■eovenant real.' a« a common law temedy, 
probably died out with the impravement in the remedy by EjeCtta«Dt, to be aFt«r- 
wurda explained (Potl. pp. 175-177). 

' Lib. II. cap. 0. of An. 
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by a sptfial Writ of Quare Ejecit infra Terminum; ' but. for 
itome unknown reason, the later law refused to allow this action 
to bo brought against any but the lessor and the latter's feoffees. 
Ultimately, the termor found salvation in the Writ of ejectiQ. j 
'.flrmae, a variety of that Writ of Trespass, which, as we hav^l 
seen,' was so striking a feature of the last quarter of the thip- 
teenth century, and which protected, not merely seisin, but 
_ any^pl^iwcal possession. It is true that, until the middle of 
the fifteenth century, only damages could be recovered by the 
^-fiJ^J?' fcljectment ; but, as we sliall later see, a momentous^ 
step was then taken, which made the term of yeara the bes 
protected of all interests in land. Meanwhile, the Statute < 
Gloucester' had enabled the termor to defeat the lessor who 
was endeavouring to get rid of him by suffering a ' Common 
Recovery.' by showing the real facts ; * and this statute, which 
seems to have applied only to London, was made general i 
1629.' Itcfore this latter date, however, the termor had del 
nitely established his footing in the scheme of tenure ; fw 
Littleton * treats him as a tenant, and even compels him, thouj 
with evident hesitation, to do fealty to his lessor;^ wbile^l 
sliortly after, the Covenants Act of 1540,* by making condition! 
and covenants in leases enforceable against purchasers of I 
reversion, must have added greatly to the stability and value o 
terma of years. But the curious history of the term of year^ 
remains, to the present day, \ividly impressed upon its presenl 
poaitiuu ; it stands midway between real and personal propert 
— neitlier wholly real, nor wholly chattel, but a 'chattel red. 
The gradual definition of the various estates in land which, 
as we have seen, took place in the thirteenth century, was, 
without doubt, responsible also for the appearance 
of the law of waste. A man who has but a tempo- 
rary interest in a piece of land cannot be allon'ed to treat it as 
if he were absolute owner. His natural tendency is to make 

■ tib. IT. cap. 36. The rorm of ttw writ ia v^va. BnMoD. foisetful of li 
(enuw ilistinrtioii. ben makta the tenaor i t ttn e i lua 'mho.' 

■ Auto. pp. Si~H. • 6 Edw. I (1378) e 
• The fictipD api>«*n to bavp bmn. that tin titi* «f ll>e eoUunrv pUii 

dMnrd to bav-p nnrufil briaiv the daW of *hc trnnoT's lease. Thw, if tint a 
pUidliff bad ivravpml judgmmt acBJDsl the tnic Icsar. he could hkve aj 
kavM. mkI htuulnl tbr lu>il tatk to the Isaor. 

'dl Uml VIll. c. 30. 'Si. 5S-«0. 

ft. I3S. •aaaen.^in.o. m- 



WMt* 



1^ 




I 



I 



NEW INTERESTS IN LAND 

the most of his brief opportunities, regardless of the interests 
of his successors. But, equally naturally, these latter will 
seek to be protected against unfair treatment. 

As a matter of fact, the appearance of an express Law of 
Waste begins, not with ordinary tenants, but with guardians, 
G Hi.n. ^^ ^^ have seen. ' the custody of the infant heir 
of a deceased tenant in chivalry belonged, on feudal 
principles, to his lord, and was accompanied by custody of 
the ward's inheritance. This position was frequently abused 
hy guardians, who treated their positions simply as opportunities 
for plunder; and particularly in the numerous guardianships 
which fell to the Crown as supreme lord of everj- fief, and direct 
lord of the tenants in capUe. Accordingly, the Great Charter 
of John contains strict promise of amendment in this respect; -j 
the guardian is to take from the land nothing more than the (m 
customary issues, and he is to maintain the buildings and other | JT 
plenishings of the estate in good condition.' The Charter ' 
of 1215 apparently applied only to guardians in chivalt?; but 
the prohibition against waste was extended by the Statute of 
Marlborough ^ to guardians in socage. The same statute * 
also enacted that ' termors, during their terms, shall not make 
waste, sale, nor exile, of houses, woods, or men ' ; and the Statute 
of Gloucester,^ enumerating the persons against whom a Writ 
of Waste will lie, includes also tenants for life, whether by act 
of the parties or by operation of law.' The Writ of Waste 
entitled the successful plaintiff to forfeiture of the place wasted 
and three-fold damages ; but, though a solemn decision of the 
King in Parliament in Gawin Butler'^ Oa^ ' laid it down, that 
the heir of the reversioner or remamderman in whose lifetime the 
waste had b«en committed should be entitled to the Writ of ' 
Waste, yet there remained other technicalities which made the 
Writ of Waste a somewhat imperfect remedy, and its place was 
largely taken by the ne\f action of Trespass on the Case, to be ] 
hereafter described.* According to later law, the tenant for 
years (though not the tenant for life) is responsible, not merely . 

' Ante, pp. 34-35. / 

■ Magna Carta, capp. 4, S/(5.C. 297), The prohibitbii viui rc~«naot«d by tho I 
Statute of Wcvtniioater the Piret (3 Edw. I (1375) c. 21). 

"82 Hen. Ill (1267) p. If. 'Cap. 23. '6 Edw. 1 (1278) e. 5. 

■ E,o. a dowrem, or a teqant ' by the curltty. ' 

' Printed Among the alsttilM aa 20 Edw. I [1291) it. II. ' Pott, pp. 136-144, 
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for ' active ' or ' positive " waste, but for mere failure to keep 
the premises in repair; the thirteenth century statutes, how- 
ever, afford no authority for such a proposition. The Statute 
of Marlborough also clearly recognizes ' the right of the creator 
of the estate to release his tenant from liability for ' waste ' ; 
and the ' tenant for life without impeachment of waste ' became 
a very common figure in the books of later days. So full an 
advantage, indeed, did such persons take of the liberty thus 
accorded to them, that, early in the succeeding period,* they 
had to be curbed by the introduction of the doctrine of equitable 
waste, i.e. waste so outrageous, that even a tenant ' without 
impeachment ' would be restrained by a Court of Equity from 
committing it. 

At the very beginning of our present period, the King's court 
were faced with the peculiarly difficult task of applying tbefl 
hSSsu^ new and highly popular possessor^' remedies to aiM 
menu class of interests tU fitted to receive them. ThesBa 

were the ' incorporeal heredijaments ' of later times, i.e. thosc^fl 
limited and strictly defined rights over land which do not iit-J 
elude possession of the soil, but merely the power to do certainv 
definite acts which the possessor of the soil would otherwise! 
be entitled to resent, or to restrain the possessor of the soUJ 
from doing something which he would otherwise, as a matte 
of common right, be entitled to do. SucJj limited rights arel 
^L especially suitable for philosophic analysis ; and the terms J 
^H 'jura in re oHena,' 'servitudes,' 'fractional rights,' applied* 

^M to them by jurists, are useful as impressing upon students 

their peculiar characteristics. Historically, however, thej 
appear to have arisen in an entirely haphazard way ; 
by the gradual conversion of official functions into propert 
^L rights ('franchises'), partly by the change in the conditions c 

^H agriculture which was slowly transmuting communal 

^H into individual privileges, partly by economic restrictions, sud 

^H as the Usury Laws, which compelled people to resort to indire 

^M methods, like rent-charges, to disguise the fact that they wer 

^B lending money at interest. 

^H It might appear natural to a modern law^'er to treat sutj 

^H rights as ckoses in antion, i.e. as personal claims by one individtu 
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'sgunst another. But, to tlie men of the twelfth and thirteenth 
IToiCboHi centuries, such a course would have seemed fraught 
in Action ^^.j^j, danger. Whilst the personal remedies of that day, 
at any rate in the King's courts, were few and imperfect, the 
remedies based on ' real ' or proprietary claims were rapidly 
becoming scientific and effectual ; and the royal judges did not 
shrink from the task of including incorporeal hereditaments in 
their scope. Already in GlanvilJe's day, the Writ of Right, 
the great proprietiiry action, had been adapted to the case of 
Berxitudes by the modification known as the W'rit of Quod Per- 
millai. ' The owner of woods and pastures is ordered to permit 
the plaintiff to have the easements therein which he claims 
that he ought to have ; and the King's officer, the sheriff, would 
even be ordered to take upon himself the task of measuring the 
meadows of a township, to see whether any of tlie commoners 
were putting in an undue number of beasts, and thus 'overloading 
the pasture.'^ But, apparently, in all these cases, the strict 
question of title had to be tried before any redress could be 
actually given ; and, as we have seen,' such a trial might involve 
long delay. 

It will not, however, have escaped the reader's memory, 
that the more speedy remedy of the 'petty' or 'possessory' 
owMM *^'*'''®^ ^^ been applied, so far back as the reign of 
Henry II. to one very important kind of interest which 
we now class as an 'incorporeal hereditament.' This was the; 
ftdvowsoa, or right of presentation to an ecclesiastical benefice, / 
with regard to whicb a speedy remedy was given by the Assise / 
'd'arrein presentment.* It is true that an advowson was, by the , 
lawyers of the medieval period, regarded almost as much as a 
corporeal' as an 'incorporeal' hereditament. It could be 
made the subject of tenure ;* though it could not be transferred 
hy corporeal investiture or livery of seisin.^ Still, it ob\-iousIy 
differed from the ordinary estate of which the owner was 'seised 
in demesne as of his fee ' (or ' freehold ") ; and the existence of the 
Assise d'aTTein preaenimcnt must have rendered a speedy remedy 
for disturbance of incorporeal interests desirable. Unfortunately, 
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both the Writs of Eiitr>" and the Writ of Trespass were obviou 
inapplicable to interests which did not confer seisin or possessii 
and, though the highly popular Assise of Novel Disseisin 1 
been apphed, as early as GlanviUe's time. ' to protect pasturage 
rights, the difficulty of extending it to other incorporeal here- 
ditaments seemed to be insuperable. In the year 1285, however, 
the Statute of Westmhister the Second, by a chapter which 
incidentally reveals the existence of many of our most familiar 
modern ' easements and profits,'^ extends the remedy to 'estovers' 
and other profits of woods, toll, tronage, passage, pontage, 
offices, and commons of all kinds. The position of rents charge 
was altogether anomalous. Though they could not, unlike 
rents service, be distrained for (unless an express power of distress 
had been granted), they could virtually be treated as land for 
purposes of litigation. If the person seised of the land (terre- 
I tenatU) refused to pay the rent, he could be regarded as disseising 
I the rent-charger of the land itself; if a stranger procured pay- 
ment of the rent instead of the lawful claimant, he could be 
similarly treated.' So closely was the rent, even the rent charge, 
identified with the land, that, in later days, when the Assise of 
Novel Disseisin had dropped out of use. it could be gra^'ely 
argued that there was no personal remedy for the recovery of a 
rent charge.* 

For the various 'easements and profits' not protected by the 
A^tse of Novel Disseisin, a speedy remedy was soon found in 
the Action of Case, the development of which must, in its 
proper place, be traced with some care.* Here it is sufficient to 
say, that the method of the Action of Case was to take some 
ancient remedj'. the value of which was impaired by technical 
restrictions, and cut away those restrictions, by making the 
remedy universally applicable under the guise of analog^', or 
'like case.' In the matter of incorporeal hereditaments, the 
ancient Assise of Nuisance, given by Glan\'ille. " at first only 
available for freeholders, was, by means of the Action of Case, 
rendered generally available to recover damages for actual 
interference with the enjoyment of such rights. And, so popu- 
lar did the Action of Case become, that the older remedy e 



' Lib. XIII, op. 37. » 13 Edw. I (1385) c 25. '1 

• Tkomiui T. Sulvairr (1873) L. R. 8 Q. B. 3«8, 

» Poa. pp. 136-IM, • lib. XIII, capp, 35-3S. 
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^V Assise, even where it was available, soon tended to disappear. 

^^ Nevertheless, it is possible that, in the original distinction of 
remedies, we have the key to the apparently anomalous dif- 
ference between those rights, the mere technical disturbance 

^H of which is a "cause of action,' and those other rights which are 

^V only infringed when actual damage occurs.' 

^^M Hnally, in the period now under review, we note the appearance 

^^ of an entirely novel and modem conception of interests in 

\ c«e* o( land, the introduction of which threatened to shake 

\ ^■•"^ to its foundations the whole fabric of feudal land law, 

That this fabric succeeded ultimately, in spite of almost over- . 

whelming difficulties, in incorporating into itself the new and ■ 

revolutionary features of the 'use,' without depriving those 

I features of their essential value, is a striking tribute both to 
the tenacity and to the adaptability of the medieval system of 
tenure. 
The use of lands was, originally, a device for enjoying the f 
benefits of landownership without incurring any of its legal l 
_jesponsibil!ties. As we have seen, one of the fundamental i • 
principles of tenure is, that the position (the status or 'estate') 
of the tenant is burdened with various services and 'incidents 
of tenure.'^ Regarded eis a means of achieving certain politi- 
cal objects, these liabilities were essential. Regarded as a 
condition of the enjoyment of the profits of the land, they 
were mere encumbrances, to be got rid of if possible. More- 
over, they were liabilities which, in many cases, could not 
actually be performed by certain classes of persons. Thus, 
an infant, a woman, or a religious house, could not in person 
perform military ser\'ice; though, doubtless, in such i 
substitute could be sent. On the other hand, a certain class 
of person was only too liable to commit treason or felony, and 
thus incur a forfeiture of his estate, or to run into debt, and 
-^ have his land seized by his creditors under the new remedy of 
Efegit provided by the Statute of Westminster the Second.* 
Finally, the desire to extend to land that power of testamen- 
tary disposition which, as we have seen,* had been acquired for 

' I The reader famili&r with modem English law will not need to be ntoiiiuled ol 
the fuuoua decision in ColU e. Homt and Colonial SlorM |19(M] A.C. 179, It turneij 
entirely on the diaUiiotioD referred to in the text. 

> Ante. chap. III. > 13 Edw. I (1285) c. 16. * AltH, p. 41. 
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chattels in the twelfth and thirteenth centuries, grew stroni 
with each generation. 

The method of the ' use, ' as distinguished from its obj( 
was, to vest the seisin of the land in some person who wo 
for ail public and legal purposes, be the tenant of 
Cestui que land, but to bind him by a solemn promise or oath, 
to permit another j person to enjoy the benefit {Dse) 
of the land, after satisfaction of the claims of the Stale and 
the lord. So far as these authorities were concerned, the only 
person was he who was vested with the seisin, the 'feoffee to 
uses,' as he came to be called- Upon his death, felony, infancy, 
marriage, and the like, the usual incidents of tenure arose; 
against him were made the claims for all services, though, it is 
hardly necessary to say, the right of distress gave the lord a 3ttB' 
more powerful remedy against the land itself. As for 
beneficiary, the cestui que vse, he was out of the picture; so U 
as the State and the lord were concerned. 

The popularity of the famous device of the use of lands uA 
England is said to be largely due to the mendicant friars of 
Orifioof the then new Orders of St. Dominic and St. Francis. 
^'•* who, arriving in this country in the first half of 

the thirteenth century, found themselves hampered by thetr^ 
own vows of poverty, no less than by the growing feeling agaii 
'Mortmain,'' in acquiring the provision of land absolutdy, 
necessary for their rapidly developing work. Churches, school^] 
and hospitals were their material stock-in-trade; and theMf 
required sites, even if the brethren themselves were prepared' 
to lodge in poverty and obscurity. But the device soon found 
imitators with inferior motives. A statute of 1376' is aimed 
at persons who, having inherited tenements and borrowed 
chattels, give such tenements and chattels to their friends, 
' by collusion to have the profits thereof at their will,' and then, 
fleeing to sanctuary, waste these profits ' with an high counte- 
nance,' in defiance of their long-suffering creditors. Other 
statutes allude to the practice of covering defective titles by 
transferring them to powerful men against whom the lawful 
claimants can make no way,' to the evasion of the Rlortmi 
rule and the rule against alien incumbents, by the same 
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• 1 Ric. II (1377) c, 9. 
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1 



NEW INTERESTS IN LAND 



97 



I 



vice,' and to the practice of alienating lands on a similar under- 
standing, ia order to be able to commit waste with impunity.' 

But here it will not unnaturally be asked, with what assur- 
ance could the adopters of this device expect, from those to 
ProiectioQ whom they had confided such enormous power, | 
o( the Die g„y i^^n^j^ faith than _ they themselves had shown? 
What was there to prevent a feoffee to uses denying the claim j 
of his cestui que useto the profits of the land? According to i 
law, he (the feofTee to uses) was the tenant, the owner of the ' 
estate. What was to prevent him taking the profits for his ' ' 
own use, instead of leaving them for the use of another ? i 

Probably, in the early days of the use of lands, nothing at all ; 
save the popularity of the friars, and the general scandal which 
The Court a breach of ecclesiastical confidence would have 
ol cluDcer; occasioned. The Church courts, which would, doubt- 
less, have been only too eager to interfere for the protection 
of the cestui que use, had been excluded iu advance from en- 
forcing promises, even when a breach of them amounted to a 
laesio fidei: they were still more strictly prohibited by the 
royal judges from holding plea of lands. But, in the latter 
half of the fourteenth century, a powerfuL champion of the ' 
cestui que use arose in tlie Court of Chancery ; and, from the / 
end of the fifteenth century' {probably long before) we find the 
Court issuing its powerful Writ of subpcsna against the man r 
who, having received land to hold for the use of another, refuses ' 
to allow that other to enjoy it. After this, it is merely a ques- 
tion of time when the 'equitable ownership' of land shall 
assume the character of a definite and recognized system along- 
side of the older sj-stem of legal estates. The details of the 
story are too long to be told here. Suffice it to say that, by 
gradually assimilating the interest of the cestui que use to that 
of the legal tenant, by imposing, not merely on the ori^nal 
feoffee to us»s, but on all persons who acquired his estate in 
circumstances which rendered them morally bound to respect 
the claims of the cestui que use, the liability to do so,* above all, 

' 7 Rio. tl (I3S3) 1. 12; 16 Rie. tl (1391) c. 5. (Tbe Intter statute put an end 
to thU particular evasion of the Mortmoiii rule.) 

' II Hnn. VI [I43a) c. 6. 

•See llio preo«dent» in Sttea Catai in Chancery, ed. Bsildoa (S.S. vol. 10). 

■Sre this procRM worttMl out iu det&ii iu Maitlnnd's Bipiily, pp, 117-121: also 
in the Buthot's modern Land Lav. at pp. 141, 143. where the defnaious tie referred 
lu. Tbcy ruugv frum US5 to 1589. 



r 



98 A SHORT HISTORY OF ENGLISH LAW 

by raising implied or constructive uses from circumstances 
which, in the opinion of the Court, rendered the legal owner 
bound in conscience to act as a trustee for the cestui qrie 
the Court of Chancery, powerfully aided bj' Parliament,' had, 
even before the passing of the statute of 1535, in effect creati 
a dual system of land-ownership in England. Unlike the older' 
system or estates, which was based on the conspicuous fact of 
seisin of possession of the land, the new system was based on 
conscience, i.e. on the moral duty of the person seised (the 
feoffee to uses) to allow the beneficial owner, or cestui que u»e, 
to enjoy the profits of the land. This moral duty was not rec- 
ognized by the older royal tribunals, the Benches and the Ex- 
chequer,^ which, indeed, with their jury-process, were ill-fitted 
for the decision of moral questions.' But the new Court of 
Chancery, with its ecclesiastical Chancellor, well versed in the 
mysteries of theological casuistry, and unhamiwred by the 
presence of a secular jury, set itself with eagerness to defend 
the cettui que vae against the tenant of the legal estate. Only 
where such tenant had acquired his estate as a bond Jide pur- 
chaser, without knowledge of the trust affecting it, was the 
Chancery powerless to protect the equitable ownership; for 
in that case there was no 'equity' that could be set up againsf. 
the legal tenant. In all other cases, the equitable intei 
dogged the heels of the legal tenant like an inevitable shado*) 
a shadow which, from the standpoint of pecuniary value, was 
worth more than the substance of the legal estate. Even 
Littleton, though he represents the strictest orthodoxy of the 
older feudal law, was obviously familiar with the use of lands; 
for he admits^ that the cestui que une is put on assises and inquests 
under the Jury Act of 1414,* and his will shows that he had lands 
of iiis own in ' use. ' 
But the peaceful development of the use of lands was 

'See 11 Hen. VI (1433) c. 5 (c«Zui <^ UM liable for waste) : 4 Hen. VII (I4f 
0. 17 (heir of e.g.u. to beiu word and pay relief, oadto biive action sgainst guan" 
IB Hen. VII (1503) c. I5(uBe <i( land liable Co be taken m exemition OD judg 
Ao. ; heriota, TdJefa. &c, to apply) . 

> It is, of couree. well known that, in later timea, the Court of Exchequer ei 
equitable jiiriadiction. But it waa evidently borrowed (roni Chancery. 

• FiUherbfTt {Nalura Brrmum. 117 A) does indeed ataCe that the csatui 
may have a Writ ol Accouot againat the feoffee. But he gjVM no form ; 
atatenient is of doubtful authority. Anyhow, the Writ of Accouot was never a ^ 
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ined with violent interruption in the first half of the sixteenth 
The Sutnta century. The King's advisers had in immediate view 
oi DtM ^|jg dissolution of the monasteries, and the confiacation | I 

of their lands. It was known that a vast quantity of , these lands 
' Were held for the monasteries under the convenient protection 
I of uses, presumably created before the mortmain statute of 
' 1391.' The royal advisers were determined that these lands 
should not escape forfeiture under.tlie disguise of mere equitable I 
interests ; such a result would merely have benefited the feoffees 1 
to uses, whereas the King's advisers destined the lands for quite | 
other persons. /Accordingly, the famous Statute of Uses, passed 
at the close of The year 1535,* in effect enacts {for the language is 
unspeakably involved and obscure) that, whenever A is or shall ' 
hereafter be 'seised" to the use of B, of any interest in land. B 
shall be deemed to have a corresponding legal estate ; A dis- 
appearing altogether from the scene.^ One of the popular titles 
given to the statute, viz. ' An Act for the Transmutation of I'ses 
\ into Possession,' perhaps hits, as clearly as any brief formula, 
^ the intention of the measure; for, though it was afterwards 
held.* that mere trespaasory possession was a question of fact 
which could not be disguised, even by the words of a statute, 
yet all that the recognition of the legal seisin could do for the 
cestui que use would be done. 
I The fate of the Statute of Uses is one of the most curious 
' in legal history. Its secret and unavowed purpose, of securing 
BffectB at the estates of the monasteries for the Crown, 
the Statute accomplished. Its ostensible purpose, fortified by I 
a wealth of hypocritical justification,' it entirely failed to achieve. 
Not only were devises of lands, after a brief interval, put on 
a legal footings' but, as is well known, uses of lands, as dis- ■ 
tingiiished from legal estates, "soon re-appeared in full vigour. 
Whilst, in unforeseen directions, the statute worked havoc in, 
the medieval system of conveyancing; and gradually modern- 
ized it nut of existence. At this point we are concerned t<» a 
notice only tbe failure of its avowed object. This failure took 
■ 15 Kip. n, o. s. 

'27HBti. Viri. e. 1(1. 

' This seems Ui be a fair summary ot the lona first section. 
' Lviwich V. Milton (1620) Cm. Jao. 604 ('not to have JrHponlwithauC entry sad 
actual poBenmoa'), 

' See the Ions list ot supposed srievuicea quoted in the preamble. 
•33H«n. Vm(1640) 0, 1. 
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the form of a discovery that three important classes of uses of 
land did not fall within the operation of the statute. 

In all probability, the framers of the Act had never contem- 
.^ plated the inclusion within it of^^^^^^ivetrusts ' — i.e, arrange- 
ments under which the feoffee to uses did not merely lend his 
Dbw aoi name as a cover for the cestui que use. but genuinel>- 
I "J^ito"" conducted himself as manager and administrator of the 
J estate, handing over the net profits to the cesiui que u^e. 

^ At any rate, such acdve trusts were soon treated as being outside 
I the statute ; ' although, owing to the important fact that no 
t technical words were ever essential to the creation of a use, it 
was sometimes difEcult to discover whether an 'active 
'passive' use or trust was intended. 
Another loophole was discovered in the employment of th*: 
, word„.j3eised' by the framers of tlie statute. For, as we have 
seen, ' toe word 'seised, 'and its analogues, had long been reserved" 
for the free tenement ; the owner of a term -of >ears was not 

seised. Consequently, an. assignment of a tenn of years to A 

to the use of B was not 'executed' by the statute, so as to make 
B legal owner ; though a feoffment to A and.his heirs to the use 
of B for the same number of years, would have that effect.' 

Finally, by what can only be regarded as sheer quihblihg, 
it was resolved, in a famous decision of the Court of Wards, *j 
that if the donor of lands has placed an use upon an use {e.g. \u 
enfeoffed A, to the use of B, to the use of, or in trust for, O), 
the second use is not 'executed' by the statute; for that 'aai 
use cannot be engendered o'f an use.*. It was not long befoi 
the ingenuity of conveyancers saw in this decision a simple means 
of evading the statute in any case ; and so we get the common 
" — formula of a conveyance ' into and to the use of A, ' in trust 
for B, which, as was said in a well-known case,^ merely added 
three {? five) words to the conveyance, and. at the same time, 
entirely excluded the operation of the statute. 

Thus, after a temporarj' check, the development of the doc- 
trine of uses resumed its full course. The Court of Chancery, 
aided from time to time by Parliament, imposed upon the 
interest of the cestui que use the incidents of the legal estate, 

1 HboI t. Sa<HTtdtft (1686) I Vera. 415. * AnU. pp. S2, 63, 90. 

■ This a eipresaly enacted by the lUtute (s. t). 

• TvrrtVi Cait (1557) Dyer. 16a. 

*Bopkiat I. Hapkiru (173S) 1 Atk.. at p. 501. 
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and vested him with its powers; while, on the other hand, it 
relieved the estate of the trustee from the legal Habilitie) 
L«iet which, owing to the default or incapacity of the tru&- 

Hiitoryof tee, threatened to endanger the beneficial interest* 
"* though not, of course, from the ordinary incidents or, 

tenure. Thus, by a series of steps, the course of which will' 
be traced in the history of the next period, the ' use, trust, or 
confidence of lands,' which the good friars of the thirteenth cen- 
tury adopted to enable themselves to reconcile the enjoyment of 
property with their vows of perpetual poverty, has developed 
into a new form of ownership which, to all but trained eyes, 
completely resembles the older feudal form of tenure. 



CHAPTER VIII 
RIGHTS AND METHODS OF ALIENATION 

IT has been shown, in a previous chapter,' how that right J 
of alienating property- in land vrhich, to a modern student,,, 
seems an inevitable feature of every eivjlized system 1 
of law, but which primitive society long declines to recognLae^f 
had won substantial victories during the preceding period..! 
Jiist at the close of the thirteenth century, was passed a famous 1 
statute which is the charter of free aheiiation in England. Thia/i 
the so-called Quia Emptores, from its opening words, appears ] 
Qui* as the Statute of Westminster the Third .^ and from ] 

EmiitDrM jjjj wording we may gather that it was something! 
in the nature of a diplomatic move in the struggle between the 
conservative forces which opposed free alienation and the 
progressive forces which favoured it. Apparently, the great 
feudal landowners had complained that their tenants had 
' subinfeudated ' their lands in such a way that the benefits 
of tlie overlordship were lost, and had prayed relief. The King, 
assuming sympathy, had, with the advice of his Parliament, 
and 'at the instance of the great men, of the realm,' enactt 

I that such subinfeudation should no longer be lawful.; but, at 
the same time, that 'it shall be lawful to every free man to 

I sell at his own pleasure his lands and tenements, or part thereof; 
so nevertheless that the feofTee shall hold the same lands or 
tenements of the same chief lord of the fee, and by tlie samei 
services and customs as his feoffor held them before.' Thus, 
the famous rule, which has ever since governed English convey- 
ancing, was laid down : a fee simple may be transferred,^it 
cannot be created, by a subject. The statute is expressly 
limited' to estates in fee simple. It was not intended to affect 
the entails just made inalienable by De Donis:* nor to prevent 
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ithe creation of such limited fees or of life estates. Moreover, 
■ according to a well-known rule of Constitutional Law, it does 
not bind the C^ow^l. which can accordingly, and does, create 
fee simple estates at the present day. But, so far as the right 
of alienation by tenants iv capife of the Crown was conceroed, 
that was tacitly granted by a statute of the year 1327,' which 
substituted a reasonable fine for the previous forfeiture incurred 
by such alienation,' 

Thus, by the end of the thirteenth century, slightly later 
I for immediate tenants of the C^ow^l, the right of alienation < 
I of land had been established as a general principle, at least/ 
T for free tenants. How far the claims of servile tenants to. 
I umilar privileges had progressed at that date, it is difficult 
to say. When copyholds come within tlie juris-' 
diction of the King's courts, we find the practice ■ 
of alienation by surrender of the tenant's interest to his lord 
and the admittance of his alienee in his place, so firmly estab- 
lished, that the King's courts treat it as part of the general 
law of copyholds,^ The form of the process suggests a com- 
promise between seignorial and tenant rights. No doubt 
appears to have ever been raised as to the alienabUity of terms', 
tof j'ears, in spite of the fact that contractual rights were, in I 
.feneral, long inalienable. But there were certain rules about' 
ie enforcement bf conditions of forfeiture which, until the 
passing of the statute of 1540,* must have rendered the aliena- 
tion of reversions somewhat difficult ; and, though vested 
remainders probably fell within the provisions of Quia Emptores, 
it was long before the possibility of alienating contingent estates, 
by ordinary conveyance inter vivos, was openly admitted.*, 
As has been before stated," the statutory prohibition against' 
alienating entailed estates, was evaded by the use of fictions, 
probably before the end of the fourteenth century. 

'lEdw.in.sLU.o.I2. 

' It vould teem, {mm the wnrdiag of the Prirrogatiot Rfgit (17 Edw. II. *t. II. 
c. 7} that, even Iwtoro 1327. the tenant in capOe was allowed to alienatu a portion 
of hie fee; in other Words, the matter wns govuruud by cup, 33 of the cbaiter of 
1225 (9 Hen. III). 

' Colie, Comptfjiit Copyhaldtr. s. iiivi. 

' 32 Hen. VIII. c. 34. 

•Statutory recognition waa not accorded until 1845 (S 4 9 Vw. c. 106. a, 6). 
As a matter of fact, the rule had long been n^laxed for wills; sod thia (act waa 
formaUy i^cogiiiied by the WiUa Act of 1837 (7 Wm, IV & I \~io. c. 28, s. 3). 
- " AnU. pp. 37. 38. 
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The next great step id the progress of free alienation wasi 
the result of the introduction of uses of land, described in thel 
^rm» ct l^t preceding chapter. Though the older King's 1 
*'"■ courts, the Benches and the Exchequer, adhered f 

sternly to the rule, that the legal estate in lands was not devisable, 
the Court of Chancer;' freely recognized the right of the cffivi 1 
gvr me to dispose of his equitable interest by will — pro\Hded, of I 
course, that such interest was capable of continuing after fus I 
death. Accordingly, it was even."-da\' practice in the fifteenth i 
and early ^xteenth centuries, for a landon'ner, who felt his eod I 
approaching, to enfeoff a trustworthy person or persons ' to the I 
uses of his will ' ; and those uses would, after his death, be | 
enforced against his feoffees by the Court of Chancer^.' It \ 
probably, in this way that ' future uses.' i.e. uses not to take I 
effect, or possiblj- not even to be declared, until the happening of i 
some future and uncertain event, acquired their first recognition. I 
By this means, undoubtedly, our law gained acquaintance with 
those ' executorj' devises ' which still, on some points, defy the 
rules of ordina^^' conveyancing. For, inasmuch as the will of 
uses could by no means affect the seisin of the land, which still 
remained peacefully vested in the feoffee to uses, the Court of 
Chancerj' saw no harm in allowing free disfwsition of the use 
itself. It is worthy of notice, too, that the practice of surrender- 
ing to the uses of the tenant's will, ob\"iously framed on the 
analogy of the Chancery model, had acquired a footing in oopj^ 
holds by the beginning of the seventeenth centurj'. 

The Statute of Uses avowedJj' aimed at putting an end 1 
devises of land, by converting uses into legal estates.* Bui 
such a result was so repugnant to a generation whi 
had become familiar with testamentary' dispositions o 
land through the medium of uses, that public opini 
^compelled the passing, in the year 1540,* of a statute which opei 
/sanctioned the devise of legal interests; excepting only, for t 
benefit of reversioners, one third of knight -service estates. 
So wide, indeed, was the wording of the statute of 1540, that it 
was found necessary to correct it, two years later, by an explana- 
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' A itfttuWry rvcogiu tion of thii practiMmBy be fouad in 14S8 (4 Hen. Vll,«. 
■27 n«D. VIU (1635) c. 10 ('W1ici¥<u) by Ibe conuDon Ian at t" 
lands, tenemenla. uid ba-editameoU be not devui&ble by 'i*""— il*). 
• 32 Hen. VUI. & 1. 
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tory statute,' which restricted the operation of devises to fee 
simple estates. The restriction was, probably, intended to 
exclude only estates tail; but it had the effect of shutting out 
estates pur autre vie, which remained, accordingly, undevisable 
until the passing of the Statute of Frauds,^ in the next period. 
On the other hand, the explanatory statute of 1542* withdrew 
at least some of the restrictions which had been placed by the 
principal statute on devises of estates held in rapite of the 
Crown,* and expressly allowed undivided shares of devisable 
estates to be devised.* This last provision completed the policy 
of allowing all co-owners to demand a 'partition,' or breaking 
up into severalty of their lands, which had been begun by the 
Partition Act of 1539,' and must be regarded as the 
climax of the movement in favour of free alienation 
brought about by the Reformation statutes. 

On the other hand, Parliament, in this period, clung firmly 
to the rule against alienation in mortmain, which, aa we have 
-_,! seen,^ had begun to establish itself in the preceding- 
period, and even extended its scope. A statute 
of the year 1279,* devoted entirely to the subject, laid it down 
that the immediat e lort| shoul d, in the event of a breach of the ' 
rule, be entitled to enter the land and claim it as forfeited at 
any time within a year after the breach ; if he failed to do so 
his right passed for six months to his next overlord, and so, ulti- 
mately, to the Crowrr.^ The Statute of Westminster the Second 
introduced two new writs specially concerned with enforcing 
the rule." Quia Emptorea is careful to explain '" that the recogni- ) 
tion of the free right of alienation does not extend to gifts in -> — i 
mortmain. The Cro'rni was not bound by the statute of 1279. 
But the King promised, in the year 1299,^^ that no license to 
acquire lands in mortmiun should be granted until an enquiry 
had been held as to its effect upon the interests of ' mesne ' 
or intervening lords; and this promise was renewed in 1306." 

' 34 * 35 Hen. VIII (1542) c. fi. '29 Car. II (1677) c. 3. a, 12. 

>34 &35 Hen. VIII (1542) c. S. •Ibid., m. 6-8. ' Ihid., a. 4. 

' 3t Hen. VIII. a. 1. (Co-hein were entitled to putitiaD by the older law,) 
'Ante. p. 31. ' Printed a» 7 Edw. I. st. II, 

* 13 Edw. I. c 41. (The writa uv: Contra Fonnam CoUalionu and CnmvU in 
BUnnium.) 

'•18 Edw. I (1290) p. 3. 
— " 27 Ediv. 1. St. II. (ThiH ia the writ ot Ad Quod Damnum.) 
•> 34 Edw. 1, Bt. m. 
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^4 A stabute of 1344' shows some weakness; but the statute otM 
P*i 139! * is memorable, not merely as being the Mortmain Code of '1 
f three centuries, but as extending the rule of mortmain to all 
^ .bodies, "religious and secular alike, having perpetual succession. 
■^ For this extension marks the definite recognition by English 
' Law of th^ corporation, or, as it is sometimes called, the ' fictitious 
person' — the legal personality which is not restricted to the 
limits of Individual life. The gradual evolution of this iustitutioa 
ia one of the most fascinating chapters in legal history ; but 
I space forbids any attempt to describe it here.^ The Reformation 
statutes still further strengthened tlie policy of mortmain by 
declaring void (though not a cause of forfeiture) all gifts of lands 
to parish churches, chapels, or religious gilds,* and by defining 
the scope of la\\'ful charitable gifts.' 

Passing now from the right of alienation to the forms by 
which that right was exercised, we find it everj-where assumed, 
I in the earlier years of this period, that an alienation of land, 
whether by way of 'subinfeudation' or 'substitution,' will be , 
Feoffinentt ^ffc<^ctJ ^y * 'feoffment with livery of seisin,' i.e^m 
by a physical transfer of possession. Anal>'ticallyjf 
this process is two-fold. The present possessor vacates posse 
sion, indicating to the intending acquirer that he (the purchase 
may now take peaceful possession of the land so left vaca 
Thereupon, the purchaser enters and takes possession of 1 
land. Usually, however, the process is effected by a sin^ 
ceremony which disguises the dual charac ter of the transa 
' — ('livery in deed'). Jt.^_po^itiIe, however, that a consideraU 
interval may elapse between the retirement of the transfero 
I and the entry of the transferee. In that case, until the lattc 
r event has taken place, the delivery of possession is imperfect* 
' — ('Uverj- in law'). In any case, it is essential to the transaction 
that the possession shall be vacant when the transferee enters ; 
otherwise his art is a disseisip , it may be a forcible disseisin, 
which will subject him to criminal punishment." That is wliy™ 
entry must take place in the lifetime of the tsoSor;^ befoM 

I > 18 Edw. Ill, at. Ill, c. 3. < 15 Ric II, c. 5, 

I ■ The reader should refer to the account girea in P. A M. (Vol. II, pp. 489-611^ 

I • 23 Hen. VIII (1531) o. 10. There WM Bit exception for InCeresta not n 

I twenty years (a. 3). 

I '43 Elii. (1601) D. 4. •. 1. 

I * Statutes of Fordbte Entry (6 Ric. II (1381) st. I. e. S ; S Hen, VI (1420) c. I 

I ' Co. Litt. 48 b. 
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^P&e latter's seisin descends to his heir in pursuance of the rule : 
le mart saisit le vif. During the whole of the period under 
review, no written evidence ot the feoffment was required ; \ 
though, for convenience of record, 'charters of feoffment' 
became common before the end of the fifteenth centurj'. But 
the form of such documents tells its own tale. It is recitative 
only, not operative — 'I have given and granted,' not, 'I give 
and grant.' ^ 

Around this primitive tjTje of conveyance an almost supersti- 
tious atmosphere of reverence had accumulated before the close 
of our period; and, in addition to what a modern lawyer would 
esteem the proper and normal effect of a conveyance, viz., the 
transfer ot undisputed rights, the feoffment was marked by at 
least three qualities which, to a modern lawyer, seem grotesque. 
The first of these is what may be called (though the expression 
Ben«flci«! is not orthodox) its 'bene gcial op eration.' ^Eravided 
Operation onlytha t the entry of the feoff ijr_tQ--make Jiiery be 
Jawful.^ ^ei^i^eiit 'el eareth all disseisins, abatements, in- 
trusions, and other wrongfuU or defeasible estates ' ; ' in other 
words, it starts the feofTee again with a clear title, unhampered 
by any previous defects caused by unlawful claims. That was 
one reason why the 'right ot entry ' was so jealously guarded ; 
and why, therefore, a 'discontinuance' by a tenant in tail, 
which, though it did not deprive the heir in tail of his estate, 
robbed the latter of his " right of entry,' and so rendered it im- 
possible for him to ahenate until he had recovered the land by 
action, wais so serious a step.* The doctrine ot beneficial opera- 
tion was justified by the subordinate and very difficult principle 
of 'remitter,' i.e. the rule whereby a man who has two titles, 
one older and better, the other younger and more disputable, 
if he comes to the land by the latter, will be deemed by the law 
to be 'in' by force of the former.' In the days of disturbed 
titles, it was of great importance, and is so treated, both by 
Littleton and Coke.* 
^H The second peculiar quality of a feoffment is officially described ^ 
^^■b its 'tortious operation.' For, a livery in deed being an 



^r 'Co. Utt. fla. An 'abfttpniBnt' 
an ani^Mtor and the entry of the h 
death of a tenant for life and the f 



• E.g. iu the Real Property Act, tS4G. ■. 4, 



s the entry of a etranBer between the death of 
ir: an 'intnoion' a aimitar entry between the 
itry of the remaindenuan {Co. Utt. 277a). 

■Co. Lilt. 347b-3Mb. 
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undeniable fact, it at least transferred seisin to the feoffuc — 
Tonioni not Decessarily a rightful seisin, but, if the feoffor 
, op*""'"' professed to transfer more than he himself had, a 
wrongful or 'tortious' seisin. And, inasmuch as there could 
onl,\- be one seisin of the land, it followed tliat this tortious feoff- 
ment might work disastrous results to lawful interests. Thus, 
for example, if made a lessee for years, it deprived the lessor of 
the seisin which, as we have seen.' remained in him, notwith- 
standing the grant of the tefm. If made by a tenant for life, 
it 'devested' the remainders or reversion on his estate. In 
both cases, the estates of the remainderman or reversioner were 
reduced to mere rights of entry, which, if exercised at all, must 
have been exercised promptly, or the 'disseisor' would have 
acquired a seisin protected by the possessory assises, and the 
claims of the injured party would then have been reduced to 
mere rights of action, which were liable to perish by lapse of 
time, and which could not be alienated.' If the wrongful 
possessor succeeded in holding possession until the death of 
the rightful claimant of the seisin (the 'disseisee'), the latter's 
heir was likewise restricted to a mere right of action ; the 'descent 
cast tolled the entry.'' Naturallj', such a grievous wrong was 
not committed with impunity ; a tortious feoffment by a feoffor 
who had no fee worked a forfeiture of his estate, and entitled 
the next vested remainderman or reversioner to enter and claim 
the land at once.* But this very righteous rule itself ultimately 
became an engine of fraud ; for, by means of it, tenant for life 
in possession could, by collusion with the next vested remainder- 
man, cause a forfeiture of his (the tenant for life's) estate, and 
thus destroy the intervening contingent remainders. It was this 
device which led to the institution of 'trustees to preserve con- 
tingent remainders ' — necessary parties to every family settle- 
ment, until the Real Property Act, 1845, abolished altogether 
the tortious operation of a feoffment.' 

Thirdly, a feoffment might involve a warranty by the feoff( 

' 1( the dissdsoT could hold poaaeBsion tor three yean, even though hia entry 
hneD forcible, be raald not be turned out by the summary remody siven by the 
8 Hen. VI (1429) o. 9 (we a. 7). OT this more iu a later chapter. 

• Litt. B. 386. The Note of Horgnivea and Butler appended to this settion in 
their edition of Coke'a CommeDtary on LitUeton gives an cioellcnt aummary of tha 
cSectB of disseimn. _ 

•Co. Litt. p. 261. '8 A 9 Vie. e. 100, e. i. M 
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Ipf the feoffee's title — I.e. & liability, in the event of the feoffee 
losing the lands by a claim inconsistent with the 
title of the feoffor, to make up to him the loss out o( 
his (the feoffor's) other lands. This liability is, historically, 
of such importance, that a few words must be devoted to it. 

The feudal warranty- is, doubtless, derived from the ancient 
duty of the feudal lord to protect his Uege man ' with fire and 
sword against all deadly." It was of the essence of the feudal 
bond, that the vassal should be under his lord's protection. 
But, with the gradual transmutation of the feudal tie into a mere 
symbol of property, we notice a desire on the part of the State 
to restrict the operation and frequency of a liability so dangerous 
to social order. For, even when the ancient military protection 
had degenerated into the mere liability to replace the lost estate, 
the fact that a vassal was known to be ' warranted ' by a powerful 
lord, might well prejudice the just claims of humble claimants of 
his land. 

Accordingly, we are not surprised to find, that one of the 
earliest statutes of the period under review proceeds to discuss 
the question of the liability of feQJTors to warranty. In the so- 
called Statute of Bigamy, passed in the year 1 27^ .' it Is laid 
down that, where the technical words ' dedi ei concessi' have been 
used, and a tenure created between the feoffee and the feoffor, 
then the latter and his heirs are bound to warranty ; even 
though no homage is rendered, nor any express warranty given. 
But where the feoffment is by way of 'substitution,' i.e, where 
the feoffee is to hold, not of the feoffor, but of the chief lord or 
some other person, then, although the feoffor will be bound to 
warranty during his own life, ' by force of his own gift, ' yet his 
heirs ^1 not be bound, without express words. 

Now it will be remembered that, fourteen years after the 
passing of the Statute of Bigamy, the statute Quia Emptors * 
put an end to the practice of subinfeudation in fee simple; thus 
bringing the most important class of conveyances within the 
restricting clause of the older statute. In other words, after 

»1290, the ordinary feoffment in fee simple would not impose 
toy warranty upon the feoffor's heirs, because it created no 

' 4 Edw. I. at. m, c. 6. (The Btatute takes iU name from iU 6th chapter. 
whbh draia with a certain Cheologioat projudice aeainat sscoud nuuriiiKeB.) 
■ 18 Edw. I (1290) c. 1, <3ee anlr. p. 102.) 
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teaure between him and the feoffee; it would merely, as ^| 
modem lawyer would say, impose a personal liability on thd 
feoffor himself. Of course, if the feoffment were accompatiie^O 
by a charter containing an express clause of warranty, the casn 
might be otherwise. I 

But now the question has to be asked : How was a warranty tin 
fact enforced? And to this question only a general answer caqi 
be given ; for the subject bristles with difficulties and obsciM 
rities. " 

Let us take, in the first place, what may be called the ' active ' 
enforcement of a warranty; i.e. the feoffee, being tlireatenet! 
Vouching (0 with a hostile claim to the land by a third party 
Wwranty 'vouches to warranty' the feoffor ('warrantor') 
~ or his heir. The latter is then summoned by Writ.of Warranty, 
to appear in the proceedingswhich have been commenced against 
the feoffee, and make good his warranty. Four courses are 
open to the warrantor. He can either deny the warranty ; in 
which case he subjects himself to a kind of interlocutory lawsuit, 
possibly ending in a duel, with the feoffee,^ Or he may take up 
the feoffee's defence, and carry on the original action brought 
by the hostile claimant ; thus either securing the land to the 
feoffee, or, if tlie action goes against him, replacing the lost estate. 
Or, thirdly, he may admit his liability at once, in which case the 
original plaintiff gets judgment against the feoffee, and the latter 
judgment against the feoffor for an equivalent estate. Or. finally, 
the feoffor may himself 'vouch to warranty' kU feoffor; iu 
which case the proceedings turn against the latter. Natura ll>', the 
original plaintiff would find this dilatory procedure very annoy- 
ing; and the possibility of numerous warranties was, in fact, 
one of the great reasons for the unpopularity of the old real 
actions, though the plaintiff was, by the Statute of Westminster 
the Urst, to a certain extent relieved against abuse of the pro- 
cess, ^ Subject, however, to this statutorj- restriction, the practice 
of 'vouching 'to warranty,' already well known in Glansille's 'I 

' It the feoffee WM sued by Writ of Right, he could vouch the feoffor; and t^ 
main action was then suspended until the side issue between him and the feo 
was Kottlod. If the feoffee had been turned out by a possessory Bagiae. in wl 
a wuTauty eould not have been pleaded, he could have a, separate Writ of Warrant 
Curiae against the feoffor. 

' .1 Edvr. I (1275) c. 40. It will be observed, that the relief given by the rtaW 
only applied to 'Writs of Possesaion." not to the Writ ot flight. It wm slightly a 
teadeJ, however, by the ZO Edw, I (12S2) gt. I. the ao-caUed Statute of VoucboB 
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jume,' seems to have lasted until the practical disappearance of 
veal actions ; and, as we shall shortly see, it formed an essential 
part of the fiction of the Common Recovery.* Further than 
this, the strict doctrine was, that the liabihty to satisfy the 
warranty was not merely personal, but extended to all the lands 
belonging to the warrantor at the date when the warranty was 
entered into, even after they had passed into the hands of innocent 
purchasers for value. So that, not merelj' the original warrantor 
and his heirs, but all purchasers from him, could be ' vouched to 
warranty. ' 

In early times, when ancestral liahilities were regarded as 
indelible, and the possibility that an heir might be called upon to 
undertake inherited responsibilities irrespective of inherited 
assets, was treated as natural, this extreme operation of the 
doctrine of warranty might be tolerated. But, with the change 
in the law of inheritance which, as we have seen,* took place in the 
^^ twelfth and thirteenth centuries, and especially after the sepa- 
^Kiatron between the heir and the executor, we notice a distinct 
^Knodification of the liability on warranty. B riefly out, the 
^^Hrtfl c hant^e was from artivp to passive liability . The 

heir of the feofl'or was no longer liable to replace 
the estate convej'ed hy his ancestor ; but he was ' barred, ' i 
as a modern lawyer would say, 'estopped,'* at any rate in 
certain cases, from claiming, through his ancestor, the estate 
which that ancestor had conveyeil 'with warrant^.*! In all 
probabiHty, this liability had a good deal to do wfth" breaking 
down the ancient reiraii ligvager, i.e. the right of the heir to 
set aside his ancestor's alienation;* probably, also, it was the 
origin of the rule that, even after the introduction of the exec- 
utor, the heir was liable (at least to the e."d,ent of assets) for 
specialty debts in which he was expressly bound. But, at the 
very beginning of our period, we find the doctrine of 'bar' 
further cut down by a famous distinction. If the right to the 
estate claimed descended to the heir from the same ancestor, and 
by the same course, as the liability to warranty, then the liabil- 
was a bar to the claim to the estate, assets or no assets; 



Wks 



8oe lib. in of GUnville's work. ' Poal. pp. 113, lU. 

The tectuiir&l dilTerenof' betwocn b bar by warranty aai aa «: 
by Coke (Co. Utt. SOSb). 
Ante, p. 36. 
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^M for this 13 'lineal warranty.' If, on the other hand, the liability 

^M to warranty came to the heir from an ancestor different from him 

^B from whom he inherited the estate, then the heir will only 

B be bound to the extent of the assets he had received from the 

I ancestor who imposed on him the hability to warrant ; for this 

■ ■•— is 'collateral warranty.' Thus, if A, tenant in fee simple, 
I enfeolTs B with warranty and dies, A's heir is bound by the 

■ warranty, and cannot claim the estate against B ; even though 
B he has received no assets from A, But if A is merely tenant 
^ft by the curtesy of his (A's) wife's estate, and enfeoffs B with, 
^B warranty, then, though A's heir probably inherit^ the estate ao< 
H the warranty, he will not be barred from claiming the estate," 
W unless, and to the extent to which, he has inherited land from 
I A, For the warranty descended on him from his father ; while 
I the estate came to Mm from his mother. This is the very 
I case put bj' the Statute of Gloucester ;' but it seems to have been 

■ • quickly generalized into a principle. And thus we get the fa- 

■ (T^ mouarule: 'lineal warranty without assets is a bar; collateral 
I warranty without assets is no bar.' The passing of the Statute 
I De Bonis'' caused some little diflSculty; for the statute made 

■ no express provision against lineal warranty. But by the 
B time of Littleton,^ it was admitted that even lineal warranty 
I did not bind the heir in tail, except to the extent of assets re- 

■ ceived from the warrantor.* A warranty by a tenant for life or 
I years did not usually bind the heirs of the feoffor, because 
I warranty 'commenced by disseisin';' for a tenant for life 

■ years could not convey a lawful fee. It might, however, 
I ceivably have that effect; until such warranties were who! 
K abolished by statute, in the next period.' 
■jj|i" The subject of warranties brings us naturally, though wil 
I ^ some possible violation of strict chronological order, to the form 

of conveyance known as a Common Recovery. This 
was, in its origin, a genuine 'real' action, i.e. an 
action to recover seisin ; but, in its application as a form of 
conveyance, was a collusive proceeding between the partii 

'6 Edw. I (1278) 0. 3. >S. 708. 

• 13 Edw. I (1285) c. 1. • Litt. as. 711-^712. 

' Ibid.. ». 698, Wbcre auch warr&Qty did oot ' Fomiuence by dlHseiaiu,' «#. Id 
MKS of tenant by the curtesy nt in dower, ivbo »eri> lawfully aeiied. tha effect of I 
w«rranty wia, as has been Bald, nullified by statute {6 Edw. I (1278) o. 3 (outMbf); 
n Hen. VII (U94) c. 20 (dower)). ' 

•4 A 5 Anne (1705) c. 3, b. 16. 
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(Itered into for the purpose of barring the lawful claims of 
tangers. We have seen already' that use was made of it to 
defeat the rights of lessees for years ; and from the statute 
which gave protection to the lessee, we infer that the collusive 
recovery had been used also to defeat the claims of dowresses, 
tenants by the curtesy, reversioners, and heirs. In other words, 
any person being actually seised of land could, by 'making de- 
fault" in any 'real" action brought against him by a collusive 
plaintiff, practically defeat all claims which had arisen since 
the date at which the collusive plaintiff's fictitious title was 
supposed to have accrued. 

The Statute of Westminster the Second appeared,' by allow- 
ing any person injured by a collusive action of this kind, to 
'falsify' or show the fraudulent character of the proceedings, 
to have put an end to the practice. But, as was natural, tbe 
statute did not expressly safeguard the rights of contingent 
remaindermen and donees of powers; for such interests were 
not, at the time of its passing, jet invented. It is, however, a 
little surprising, that it did not expressly safeguard from de- 
struction bj' such means the interest of the issue and remainder- 
man in and after the new estate tail introduced by the statute 
itself. This omission led directly to the most famous applica- 
tion of the fictitious real action as a 'common assurance.' 

For, although it would have been too bold for the courts to 
have allowed the tenant in tail to 'bar' or destroy the rights 
As Bm ol of the issue in tail and remaindermen or reversioner, 
Entail (jy jjip simple process of making default in a collusive 

action brought against him by a stranger who claimed to be 
seised in fee simple, by a title older than the date of the creation 
of the fee tail, yet, under the disguise of a recompense in warranty, 
this was just what the courts, probably before the end of the 
fourteentli century.' permitted him to do. The tenant in tail 
did not himself defend the action ; before it commenced, he 
created a 'tenant to the praecipe,' i.e. a defendant to the action, 
by transferring the seisin with warranty to a collusive nominee. 
Upon being sued, the nominal defendant 'vouched to warranty' 
the tenant in tail, who himself vouched to warranty another 



' AnU. p 



l> 



iO. 'UEdw. I (1296) on, a. 

DB9 which have led Sir Howard EtphiostODe i 
Biticie in L-Q.a. VI. 280. 
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collusive person, and he again, it may be, others; until at last 
— some 'man of straw,' usually a petty court official, was vonclied, 
and the process of vouching ceased. But then the collusive 
plaintiff 'craved leave to imparl,' or talk matters over, with 
the 'common vouchee'; and, on leave being granted by the 
court, the two witlidraw for the imaginary conference. In due 
course, the collusive plaintiff re-appeared; but the common 
vouchee made default. Whereupon the judgment of the court 
was given in favour of the collusive plaintiff against the common 
vouchee, who was condemned, in pursuance of his imaginary 
warranty, to recompense the issue in tail and the other parties 
under the settlement, with lands of equivalent value. Needless 
to say, the latter part of the judgment was purely illusory ; 
U-but the earlier gave to the collusive plaintiff a title to the land, 
guaranteed by the judgment of the court. If the plaintiff were 
intending to purchase the land, be thus acquired an exceptionally 
good title; if he were merely acting to oblige the tenant in tail, 
he re-conveyed to the latter, as soon as possible, an estate in fee 
simple, clear of the claims of the issue in tail and remainder- 
men. 

Revived for the purpose of barring entails, the Common 
Recovery was also applied to defeat other interests not ex- 
other pressiy protected by statute, e.g. contingent re- 
^'"'T"'" mainders and executory interests, and powers appen- 
dant or in gross.' This effect seems to have been produced, at 
least in the case of a tenant for life, by the doctrine that the 
suffering of a Common Recovery worked a forfeiture, in the 
same manner as a feoffment in fee.' The process was also fre- 
quently used to bar claims to dower ; but only with the con- 
sent of the douTess, whose rights had been, as we have seen, 
e-Ypressly protected by statute.' Statutory restrictions pre- 
vented its operation against Crown reversions;* and threw 
some doubt upon its eflBcacy when employed by a tenant for 
life.' A statute of the year 1540 also expressly made it void, 
at leaat so far as a bar of the entail was concerned, in the hands 



' Ptunka t. Bolma (1661) I Lev. 
Mtr W. FeU»am-» Can (1690) I 

• AnU, J). US ; Eon v. Snovr 11578) ^iowd, 
•34 A 3fi Heo. VIII (IM2} c. 30. In mii 

Dot even b&r tha heirs in t^ (sa. 2. 3). 

* 14 Elii. {1572) 0. 8. 



inc D. UeUinO (1673) 2 Lev. 58. 
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tenant after possibility, ' i.e. a tenant in tail under a limita- 

n which cannot continue after his death.' 

The Fine ts a still older form of fictitio us lawsuit_einployed " 
as a 'common assurance'; and may, conceivably, 
be traced back in origin to the 'shire witness' of 
pre-Conquest times. As a process in the royal courts, it is 
certainly as old as the twelfth century; and records of Fines 
the Court of Our Lord the King are extant from the year 
;179. In the year 1195, an important official regulation with 

;ard to their formalities was issued ; and from that day until 
their abohtion by statute in 1833, the records of Fines are com- 
plete. 

Unlike the Common Recovery, the Fine was, in form, a per- 
sqgaLaction ; though it ' savoured of the realty. ' It was usually 
commenced by a Writ of Covenant (Quod et teneat conveniionem) 
founded on a real or imaginary contract under seal to do the 
act which was the object of the iiitended conveyance. In later 
days, the intending alienor actually covenanted to levy a Fine to 
the specified uses. The intending alienee, or 'conusee' (&s he 
was later known) was the plaintiff in the fictitious action, which,* 
instead of being carried through all its stages (as was tlie Common 
Recovery), was speedily compromised, with the permission 
of the Court, on the terms arranged between the parties (the 
[■'concord'), which were then embodied in the judgment of 
the Court, and entered on the record.' Thus the alienee secured, i 
not merely unimpeachable evidence of his title, but judicial ' 
authority for its validity. The form which the proceedings 
assumed at the end of the thirteenth century is described, prob- 
ably with accuracy, in a document known as Modus Levandt 
Fines, which is printed among the Statutes of the Realm.' 

The Fine was a much more flexible instrument than the Com- 
mon Recovery. The latter, being a ' real ' action, could only be 
AdTuugM employed by, or with the concurrence of, the person 
at a Fins actually seised of the land ; because he alone could 
defend the action. Consequently, it was unsuitable for the trans- 

e is, when Jacid baa bena given ta ' A 
•» leaving [lo iamie, or only issue wbo 
aid to be "tenaiit in tail alter powi- 
ind B can now posaibly exist. 
nty' of title by the coniisor; whicb 
□Qurd ia tbe judgmcDt of the Court. 



I 32 Heo. VIII. c. 31. The familUr eiamj; 
and the heira o[ his body by his wife B.' B d 
die ia A's lifetime without isaiie, A ia then 
bility of issue eittJnct:' becausa no issue of A 

■These tanuB froquently included a 'warn 
seeins inconiiitent with the &etioti that the e 

'At 18Edw. I (1290). 
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3 reversions, 
I claims of easements, and the like. Moreov 

I was only used to pass an estate in fee simple; because _, 

difficult, in a judgment in a real action, to make any more eh ib- 
orate limitations. The Fine suffered from no such restri c- 
tions ; and, as a fact, was as often used to effect an elaboratB", 
settlement (s-mt don, grant, el render) as to convey an absolute, 
at any rate a simple interest' {come ceo qu'il a de son don) 
release a right [droit taiilum)} Moreover, the process gave 
an opportunity for the 'separate examination' of a married 
woiftan ; and was thus specially suited for binding her interests.^ 

Not unnaturally, these fictitious convejances, and especially 
the Fine, were open to abuses. There was not so much danger 
in the case of the Common Recovery ; on account 
of the rule which made the person actually seised 
of the land a necessarj' party. But, as we have seen,* even in 
the case of a Common Recovery, it was necessary to provide,' 
in certain events, for the 'falsification' by a party interested. 
The danger with Fines was much greater ; for what was to pre- 
vent any pair of enterprising strangers arranging that one 
should convej' to the other by Fine an interest in the land of 
a third party? The Court would pass the transaction as of 
course, on payment of the fees; and the number and value of 
these rendered everj' official of tlie Court anxious to facilitate , 
the levying of Fines. Then the conusee would appear to hai 
an indefeasible title by record to an estate to which he had as 
in truth, the remotest claim. 

So obvious was this danger, that certain pleas appear to 
have early been allowed when a title depending on a Fine was 
set up in a law court. Thus the party sought to be ousted could 
plead that the coqus or of the Fine nil habuit in tenei' 
when he levied it;* or that he (the defendant), and hi; 
tors, semper fuerimt ae-inti of the land, from a date prior 
the levy of the Fine. Again, it was expressly provided by 
statute, that Fines levied by certain persons, such as husbands 

' BunI r. BoutTie (1703) I Salk,. 

■ See the Hifferenres eiplaJiiFcI by BlackBtone. Catniri. It, pp. 353-3. snd ton 
in Appendii IV. There was a fourth (orin (nir conearit) which did not Bcknowled 
the justice of the fiotitioui cl&im. but, for the Mice o( petuse, convoyed the eatat 

•Statute of GlouoMter (6 Edw, I (1278) o. 3). < Ante. p. 00. 

' Thia plea wu eiprea«ly prMerved by tbe aUtute of 1487 (4 Hea. VII. c. 
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holding their wives' lands by 'curtesy," and tenants in tail* 
should not be effective to bar the rights of other persons. More- 
over, it seems to have been a rule of the Common Law (probably 
dating back to the old 'court days' of the popular moots), that 
the so-called 'preclusive' effect of a Fine should not begin till 
a year and a day after the levy;' and, even then, could be 
staved off by regular protest or 'continual claim.'* But the 
best protection was, probably, afforded by the practice of 'pro- 
clamations.' 

This practice seems to have begun with the statute of 1299 
{De Finibus Levatls},^ which must not be confused with the 
ProcUma- Modus Levavdi Fin£s, before alluded to. By the 
statute of 1299, the plea of n.em-per fuerunl geiaiH was 
abolished, or at least restricted; but it was enacted that Notes 
and (? of) Fines levied in the King's Court, should be read openly 
and solemnly, two days in the weeks, at the discretion of the 
Justices; all pleas ceasing for the purpose. Apparently, these 
proclamations only bound 'parties and privies,' i.e. persons 
related in blood to the persons levying the Fine.^ But a later 
statute of 1483' (repealed but substantially re-enacted by 
another of 1487),' increased the number of the proclamations," 
and provided that any one, privy or stranger, who did not, by 
action or lawful entry, dispute the Fine within the next five 
years, or, in the case of infancy, coverture, or other disability, 
within five years after the cesser of the disability, should be 
for ever bound, or 'concluded" by the Fine. But the greatest 
increase in the popularity of Fines occurred, when a statute of 
1540,^" reversing the policy of De Donis^^ enacted that a Fine 

» levied by a tenant in tail, with proclamations under the statute 
' 6 Ed*. 1 (1278) e. 3; 32 Heo. Vin (1540) r. 28. e. 8. 
•13 Edw. I (12S5) c. 1 (De Donia). 
•JtfcMfus iMMtuii Finei (18 Edn. 1. 1290) ad fin- I 

* The actual necemity for repeated clajm seeioe to have benn abolished by 
Itatuto in 1360 (34 Edw. III. c. 16). 

*27 Edw. I, c. 1, 

* This view acc-mii inmnnBl^Dt witb the eipresB laoKUOgc of Mndut Leiandi 
Fina : but it is difficult to explain otherwise the nccesgity for the statutea of 1483 

' 1 Ric. ni, e. 7. * 4 Hen. VII. n. 24. 

' The Act of Richard had provided tor prodaniatioin at Quarter 9*gsionB u well 
u in the CotDinciD Plew, But this provision was not adoptml by ihe BtBtute of 
1487. The details of these procJamatiniui were subsequently modiBn] by statute (23 
Elii. (1581) e. 3, B. 7: 31 Eli: (1G89) c. 2). 

w 32 Hen. VUI, c, 36. " 13 Edw. I, o. 1, od Jin. 
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of 1487, should bind the issue in tail. Thus a Fine became 
alternative means of barring an entail ; and it had this 
vantage over a Common Recovery, that it could be lev*ied 

I tenant In tail in remainder, because a Fine, nut being a 'rea! 
taction, did not require the concurrence of the person seised of 
the land. On the other hand, it did not bar the estates in 
remainder after the estate tail ; for the words of the statute of 
1540 only extended to persons claiming ' by force of any such: 
«ntail.' Lastly, it may be remarked, that it was found neeessarjtj 

\ to enact expressly that neither a Common Recovery nor a 

I should enable a widow to convert her dower estate into a 

' simple.' 

The tenacity with which the Common Law clung to 
principle that only by transfer of seisin could an estate, 
corporeal hereditament, in land be alienated, is shown by 
fact that even a. Common Recovery and a Fine required, 
complete their effect, a Writ of Seisin, directed to the shei 
bidding him put the recoveree or connsee into actual possess!* 
of the land.* But, as we have seen,* the Common Law had, 
from the verj' beginning of our period, recognized certain in- 
terests, such as reversions, remainders, and 'hereditaments 
purely incorporeal,' which did not admit of seisin; aodj 
though these could, no doubt, often be created or transfei 
by Fine, still it would have been oppressive to have compelled 
resort to that costly process for ever>' simple case. 

Accordingly, we find it well established by the time of Lit< 
ton, that any interest in land which does not confer 
^^ I be created and transferred by simple deed, or writing 
/ under seal,* apparently without any notarial or 
other 'public sanction. Thus, true reversions, remainders, 
rents, advowsons, easements, and profits* "lay in grant' — ix. 
could be created or transferred by deed. Tliere was some doubt 
as to the so-called reversion on a term of years. For, it wnll be 
remembered,^ no term of j'ears confers seisin ; and. therefore, 
the reversioner remains seised of the land. Yet, iu fact, the 

' 11 Ben. VII (1195) t. 20: 32 Hen. VIII (1540) c. 36, a. 2. 

' After the pasaing of thi- Statute of Usca. this writ beiakmi! uaaec^saaiy, if tha 
Tendiir wbth a^urd at th? time when the procoedingB njmnieliped, and the lUpovery 
were BuSered or the Fine levied, to lues. But Cruise (11. 134) seems to deny this ■« 
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^^Etermor is probably in possession; aud, therefore, feoffment. 

^~ which implies vacant possession, is hardly appropriate. In the 
end, it seems to have been settled, that either feofTment (with 
the tenant's consent), or Fine (where the process of the Court 
had to be invoked to compel the tenant to attorn), was appro- 
priate ; while merely the services of the tenant, as distinct 
from the lordship, could be transferred by deed of grant.' It 

»inust be remembered, that for the creation and transfer of terms 
of years themselves, no deed, or even writing, was required 
before 1677;* whilst, on the assumption by the Common Law 
SnnendBi Couits, towards the end of the fifteenth century, of 
!^aitu jurisdiction in copyholds, the King's judges found the 
system of conveyingthese interests by surrender and ad- 
mittance duly recorded on the manorial rolls, fully established. 
This process, being thoroughly in accordance with feudal prin- 
ciples, they did not seek to change ; on the contrary, they 
enforced it by Writs of Mandamus directed to manorial lords. 
But the passing of the Statute of Uses' rapidly disintegrated 
the strict feudal theory of transfer. It will be remembered, that 

»the ostensible object of this statute was to get rid of the alleged 
evils attendant upon the practice of creating 'uses,' or beneficial 
interests in land. Inasmuch as these interests did not confer 
seisin, and were recognized onlj' by the Court of Chancery, 
there seem to have been no rules of form as to their creation 
and transfer. Originallj-, they were created by way of supple- 
ment to feoifments ; and it might have been in the highest 
degree inconvenient to record their nature in wTiting. Secrecy 
was of the essence of the transaction. Later on, the feofTment 
was seen to be unnecessary; if the donor 'covenanted to stand 
seised to the use of the donee, that was quite sufficient for the 
Court of Chancery, which could as well make the donor and his 
heir, as any third party, a trustee. In this last case, no doubt, 
the uses were expressed in the deed ; but the Court of Chancery 
would equally hold that if A had 'bargained and sold,' or 
! purchase money 



I 



kto A, A was ^ 



'to the 1 



of B. And, 



such I 



fttiiere need have been no writing at all before 1535. 



' Bnwton, fo. 82; Co. Litt. 481i, 40a. 
*2g Car. II, c. 3 (Statute of FYauits). I 
■ 27 Hen. VIII (1536) c. 10. <». 1-3. 
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But it was not only in matters of evidence that the Court 
! of Chancery was, according to Common Law principles, deplor- 
Sprinziiu ^'^'y '*''■ '^^^^ Court would enforce all kinds of 
and sbiftins 'future' or 'executorj'' uses, quite inconsistent with 
Common Law theories about remainders. Thus, a man 
might be seised of land to the use of A'a unborn children, with- 
out any prior use. Such a 'springing' use would have been 
impossible as a Common Law estate ; for it made no provision 
for the seisin before the birth of the children. Again, a man 
might be seised of land to the use of B and his heirs, with a 
provision that if B died childless the use should 'shift' away to 
C and his heirs. Such an interest as C's would have been i 
possible at Common Law; being, in effect, either a right toj 
take advantage of a condition imposed by a stranger, or a i 
mainder after a fee simple. 

The passing of the Statute of Uses had a revolutionary effect 
on this system; for it converted all these hitherto 'equitable' 
interests into legal limitations. We have seen' how this result 
was evaded, by the collusion of the Courts, in the case of trusts.,^ 
The legislature itself attempted to avert the unforeseen and t 
desired consequences in the matter of alienation. 

Apparently it was determined to tolerate the 'covenant to* 
stand seised.' For, by some process of reasoning, it had been 
held by the Courts, that such an instrument was 
to sund only applicable to settlements intended to ' build up a 
family,' and only valid when based on 'natural love and 
affection.' Moreover, by its very nature it involved a deed. 
And so, seemingly to this day, a legal estate can be created by 
means of a coveaant to stand seised through the medium of a 
use ; provided only that it is part of a marriage or family settle- 
ment. But it was impossible to allow a sale of land to be effected 
by mere word of mouth through a 'bargain and sale'; and so 
the Statute of Inrolments^ was hastily passed to prohibit such 
a catastrophe. 

The Statute of Inrolments provided that no 'estate of inheri- 

siaintc of tance or freehold should be made or take effect in any 

*" persons, or any use thereof be made, by reason only 

of any bargain and sale thereof, except the same bargain 

and sale were made by writing indented sealed and enrolled' 

■ AnU. pp. 100-101. ■ 27 Uca. Vlll (1630) c. 16. ^m 
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fin one of the King's Courts at Westminster, or with the Ciuloa 

RotvJorum of the county in which the lands lay), within six 

1 months after the date of the indenture. 

I Whatever the obscurities of style of this famous enactment, 

it was, obviously, intended to prevent, not merely oral, but 

secret dealings in land. Apparently, it was really operative 

for about seventy years ; for we can trace a recognition of it 

in statute,' text-book,* and decision.^ down to about 1615. 

I But then a daring evasion by a leading conveyancer, known 

[ as the Lease and Release, received judicial sanction ; and com- f 

menced a successful career of more than 200 years. The Lease' 

and Release, attributed to Serjeant Moore, was based on the 

fact that the Statute of Inrolments did not apply to terms 

of years.' Probably the permission was intentional ; for, 

as we have seen,* neither the making nor the transfer of leases 

for years was attended by any formality at the common law. 

But certainl\' the framers of the Act did not foresee the cJCtent 

I of the loop-hole. For, by making an oral bargain and sale for 

j one year, at a money price," the intending vendor cnuM raise 

a use for a year in favour of the purchaser ; and this use would 

be ' executed ' b\' the Statute of Uses, and become a legal estate. 

Then, by a well-established common law practice, a simple 

deed of Release would enable the vendor to transfer his reversion 

r to the bargainee, without the latter even taking possession.^ 

i Thus, by this dual process, when once formally recognized by 

L the Courts,* it was possible at last for a conveyance of a freehold', 

I to be made, not. it is true, without a deed, but without transfer ; 

1 of .seisin. Thus the country lost the chance of establishing,' 

I not indeed a Register of Titles, but a Register of Sales, whiei 

I might have done much to obviate the uncertainty of later titles. 

' 5 Elu. (1S63) c. 36. ertendiog the prindpal Act to the palalinti eountiM of 
I Cheater, Laucsster. nod Durham. 

'Co. Litt. 35b. (pub. 1028). 

'Hirtde'a Com (15111) 4 Rep. 70b; 

■ This fact bad been pointed out in , 

• Ante. p. I IS. 

'Perhapa at first the price woa actually paid: but in 1677 it was decided IBaHctr 
1. Keat. 2 Mod. 249) that nominal ponsidcratinn was sufficient. 

'Apparentty, Serjeant Moore, like every other inventor, had predeeesaors ; 
F B common law procFsa of Lease and Rclcose waa known. But it had this diaad- 
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B LudcieA t. Milton (1620) Cro. Jao 
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Incidentally, also, the simple theory of feudal seisin became 
greatly complicated by the grafting upon it of the new statutory 
seisin of the Statute of Uses. For, though the Courts would 
not admit that a mere legal seisin, unaccomj)anied by possea- 
sion, would entitle the person seised to the protection of the 
Writ of Trespass,' they were obliged to hold him seised for 
other purposes, e.g. to make him a stock of descent, or to entitle 
him to use the possessory assises and Writs of Entry, The use 
of the words 'bargain and sale,' as applied to the creation of a 
term of years, had previously been sanctioned by judicial deci- 
sion;' and, a few years later, judicial dictum laid it down, that 
the use of 'words of inheritance' was necessary to pass a fee by 
bargain and sale, as well as by feoffment.^ Thus assimilated 
I to an ordinary conveyance, the Lease and Release became 
I practically the normal method of transfer of lands until the 
passing of the Real Property Act. 1845,* in the next period. 
In addition to the merit of secrecy, it had the further merits 
of avoiding the necessity for attornment of the tenant on a 
transfer of a reversion,' and of being free from the peculiar 
consequences attending the use of a feoffment. For all con- 
veyances by deed were 'innocent' conveyances, i.e. they passed 
nothing but what the conveying party had ; while a feoffment, 
as we have seen,* might, until 1S45, have a 'tortious operation.^ 
Thus the period we are studying is remarkable for achieving,: 
not merely the right of free alienation of land, but also the right 
of alienation by secret conveyance. The latter achievement 
we may sometimes regret ; but it was, probably, necessary for 
the complete emancipation of land from its ancient tribal aod 
feudal bonds. 

> ' Not to have treapess vithout eotry aod actual poasesaion ' (LiUvitk >. Mi 

' Hei/inanea Case (1505) 3 Rep. .15n. 
»CotlHi'a Camt (1599) 1 Rep., at S7b. 

• 8 A 9 Via. c. 106. (A statute of the yew 1S40 had allowed a deed of Reli 
erprcaBHl to be made under it. to lake tbe place of the former ' Lease and Bcloaas.! 
•l/e|war<fa Caai (1595) 2 Rep., 31b. * AnU. p. lOS. 
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CHAPTER IX 



THE LAW OF PERSONAL PROPERTY 

A SHORT chapter will suffice to deal with the law of per- 
sonal property in this period ; not, as has been sug- 
gested, because personal property was of small value 
' in the eyes of the law, but for other and more interesting 
reasons. No doubt it is true, that the King's Courts had for 
their original and primary purpose the protection and adjust- 
ment of seisin and property In land. But. long before our 
period ends, they had developed a very elaborate procedure for 
the protection of that movable wealth which was increasing so 
rapidly in England with tlie discoveries of the fifteenth and 
sixteenth centuries, and the growth of international commerce. 
Only, so far as chattels corporeal, or 'goods' were concerned, 
they did not build up this law as a code relating to proprietary 
interests. They approached it through the Law of Tort, by 
means of the new writs of Trespass and Trover, and the modi- 
fication of the old writ of Detinue. It will be convenient, 
therefore, to postpone our examination of it till we come to 
the discussion of the Law of Tort, in the following chapter. 
Here we need deal only with chattels incorporeal, or, as they 
are more commonly called, 'choses in action,' which, though 
they were at first regarded by the Courts with some suspicion, 
became active towards the end of our period, and, in modern 
J times are, of course, of vast importance. 

First in point of time and interest comes the mortgage debt, 
.£. the claim for the return of money lent on the security 
of some tangible object. Such claims are among 
the earliest fruits of a commercial civilization, and 
are nearly always effected in the same way, viz. by the' deposit 
or pledge of the security with the creditor, to be redeemed or 
returned oo the payment of the debt. We ha\e seen ' that, 
> Anu, p. 00. 
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even in Glanville'a time, this process was appliei] indiscrimi- 
nately to land and chattels corporeal; and, with regard to tlie 
latter, there is really very little more to say, for the contract of 
pledge of chattels, though in recent times regulated by the 
Pawnbrokers' Acts, is still, substantially, what it was in Gli ~ 
ville's day. 

But the pledge or 'gage' of land, though it remained, as a 
debt, the personal property of the creditor, yet, owing to its 
connection with the 'realty,' was, almost inevitably, drawn by 
the powerful influence of feudalism within the orbit of land 
law. For though, as has been said,' Glanville did not treat the 
pledgee of land as an owner or tenant, yet, in fact, the pledgee 
was probably put in possession of the land, in order that he 
might take the profits, either as interest (mortgage) or in reduc- 
tion of the debt (vifgage). Without some such protection, 
he would have had little by way of security ; ' and so it couid 
hardly be denied that he had an interest, of some sort, in the 
land. Glanville* called this interest 'seisin'; and though, 
as we have seen,* seisin came ultimately to be regarded, as bd 
improper description of the possession of the termor, yet 
increased protection given in the thirteenth century to 
lessee for years must have tended to strengthen the 
of the mortgagee of land, so long as mortgages were eff< 
- by mere pledge, or delivery of possession. 

Apparently, however, this way of effecting a mortgage 
to be regarded by conveyancers as dangerous. The growinj 
importance of seisin, the special remedies open to the 
seised, induced them to demand that their clients, the 
gagees, should obtain a freehold in the land. Possibly, al! 
as has been suggested by learned writers,^ there was a technii 
difficulty in the practice which arose later, of making the 
forfeitable if the debt was not paid by a certain day. 
was, in itself, a natural arrangement ; though the Court 
Chancery did its best to nullify it by establishing and dev 
ing its famous maxim : ' Once a mortgage, always a mortg 
But the Common Law Courts did not like the idea of a term 
years enlarging automatically into a freehold ; for one 

t the Sing's CourU would Dot, in hU day, i 
hp'seiaiu'of tbc omlitor (Lib. X, cap. Vltl, ad fi 
m. ' P. 4 M. ir. 122. 
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the process was an evasion of the rule that a freehold could 
only be transferred by feoffment with livery of seisin. So, 
by Littleton's day,' it appears to have become the practice for 
mortgages of land to be effected by way of feoffments on condi- 
tion. The mortgagor (borrower) enfeoffed the lender (mort- 
gagee) in simple, but attached a condition that, upon repayment 
of the money, the mortgagor might re-enter the land, and avoid 
the estate of the mortgagee. Of course this arrangement threw 
upon the mortgagor the whole risk of omitting to make the 
paymen t on the prescribed day ; and It was the severity with — 
which the Common Iaw Courts enforced the condition, that 
led to the high-handed interference of the Court of Chancery 
in mortgage transactions. The Chancery, as is well known, 
insisted in regarding the mortgage simply as a security for the 
payment of the money, and would allow the borrower to recover 
his land by payment of the principal and interest at any time, 
making the creditor account rigidly for any profits derived from 
his occupation, if he had been in possession of the land. But 
the formal recognition of the lawfulness of taking moderate 
interest in mortgage transactions, which occurred in 1545.* 
Beems to have speedily substituted for the old mortgage, under 
which the creditor took possession of the land at once, some- 
thing like the modern arrangement, in which the debtor cove- 
nants to pay a fixed interest, and, so long as he does so regularly, 
the creditor does not take possession. Tlie substitution for the 
old Feoffment of the new conveyance by Lease and Release* 
would, obviously, facilitate such a change, by rendering actual 
transfer of seisin unnecessary. Nevertheless, in spite of the 
efforts of Chancery, the freehold mortgage retained serious 
defects till quite recent times ; one of the most serious being 
that, whereas the debt itself was personalty, and went to the 
mortgagee's executor on his death, the estate in the land was 
realty, and went to his heir.^ Accordingly, we are not surprised 
to find it stated by a learned conveyancer of later days, that, 
at the end of tlie sixteenth century, there was a revival of the 

a. 332-344. Appareatly Ih^f^OOfK was Btill known in Littleton's day (a. 327), 
Bther M s Bupijleiiieut to thv rigbt of dUtreu than aa a sub«taiitive traiuacti'iD. 
7 Hen. VIII, C. a, a. 4; 13 Elii. (1S70) o. 8. (This maximum rate wsa 10 per 
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practice of effecting mortgages by creating terms of yeai 
But these were effected by deed, not by delivery of the land 
pledge, as in the days of Glanville. 

It must not be supposed, however, that the formal mort- 
gage was the only ' real ' security known to the English creditor 

in the later Middle Ages. The famous statute of 
SUIulei 

Acton Burnel' enabled a merchant to enter into a 

sealed recognizance, or acknowledgment of debt, before the 

mayor of a chartered borough ; and empowered the creditor, 

on default, to seize the body of the debtor. If, after three 

months further delay, the debt were still unpaid, the lands 

and goods of the debtor were deHvered by the sheriff to the 

creditor ' by a reasonable extent ' [i.e. estimate) ; the creditor 

being entitled to hold them until his debt was satisfied out of 

the profits, and having his possession of the land protected by 

the then highly popular Assise of Novel Disseisin.' The great 

Statute of the Staple, in 1353,^ extended a similar protection 

to recognizances entered into before the mayors of staple towns ; 

and, so popular did the new form of security become, that, under 

cover of fictions, it was resorted to by persons who were neither 

merchants nor staplers. Accordingly, in the year 1531/ the 

' recognizance in the nature of a statute staple ' was formally 

sanctioned by the legislature; and the 'statute' appears in 

Elizabethan literature, among such other treasures as bonds, 

mortgages, and bills, as part of the normal equipment of the 

grasping money-lender. The Acts of Parliament authorizing 

statutes merchant and staple were not repealed till 18G3;* but 

the ' statutes ' themselves had then long been obsolete. Xever- 

theless, they are interesting as the nearest approach to a 

'hypothec,' or real charge, of land, which English Law has 

known. 

Of still greater historical and practical importance are bi 

of exchange, cases about which do not begin to come into tii^ 

■ Barton, Modern Praxdenlt, V, 133. There was certainly the form of absolute 
eOQveyance (bargain and sale) Bccompaoied by dead of defeasancE (Wcat, Hgm- 
tH/la/igrnpliia. t. 289). 

' 11 Edw, I (1283), amended by the Sutiite of Merchanta (13 Edw. I (1285) o. 1). 

In the latMr year, a nmilar remedy (but rMtrtcl«l in hall' the debtor's land). WUI' ' 

Riven to judsmeut creditors by the Statute of Wcetmimster II (13 Edw. I. at- H 

(1285) c. IS). ^ 

'This vaa onomalouB; For the Aaaise waa, properly, a freeholder's remedy. ^| 

' 27 Edw. III. St. II, r. 9. < 23 Hen. VIII, c. 0, ^1 

■ Statute Lav ReviiuoD Act o[ that year. ^H 



nas 

.ilhfl 




King' 



k 



.W OF PERSONAL PROPERTY 



Courts till towards the end of our present peri 
though they were probably famiHar, long ere 1 
Excbuge date, to the courts administering the Law Merchant. 
The subject has never been satisfactorily investigated, so far 
as England is concerned ; but it is clear that such documents 
I were known on the Continent from a very early date," and it 
' is unlikely that tliey remained long unknown in this countrj- 
after the beginning of the thirteenth century. Probably they 1 
were first introduced to overcome the risk and expense of thel 
actual transport of coins. European roads were very unsafe 
in the Middle Ages ; and a merchant of Paris, who owed a debt, 
to a London merchant, would hesitate long before trusting the 
' money to the perils of the journey between Paris and London., 
If, as was not unlikely, a second London merchant owed him 
{the Paris merchant) a similar or larger sum, he would save 
much risk and expense by simply directing the second London 
merchant to pay over the sum to the first ; and the letter, ( 
'bill,' containing this request would, naturally, be sent to 
the first London merchant for presentation to the second. 
If the latter did not admit that he was indebted to the writer 
or drawer of the letter or bill, he refused to accept, or 'dis- 
honoured,' the request; but, at any rate, the dishonoured 
missive servetl as an acknowledgment by the merchant at Paris 
of his indebtedness. 

Probably, also, letters or bills of exchange were used at an [ 
early date to get over the difficulties of foreign exchange. In I 
the days when the coinage of Western Europe was in a thor- 
oughly unsatisfactory condition, the terms of exchange were 
a matter of the highest importance for international trade. 
Accordingly, we find Edward IH. in his Statute of Money,*- 
providing that Tables of Exchange shall be set up at Dover 
and other places approved by the Council, and exchanges there 
effected by Wardens under the inspection of Royal Comptrollers. 
In all probability, this statute contemplated the actual exchange 
of coins at a physical table ; but this clumsy method must, one 

I ' The eariiest reported is aaid to be Matin c. Bare, in 1B02 (Cio. Jao, 6). The 
Court seenii to be perfootly (arailiar with the document. 

'See the author's Earlu HMoru of NeootiaHc Iiutrummli (Seleot EeBaya i 
Anelu-Americnn LepJ History. Ill, 51-71). 

>9 Edw. 111. at. n (1335) c. 7. The enartment wu repealed in 1344. on tl 
inue dI the DewEtJd coinaie (18 Edw. lU. it. II. c 0). 



138 A SHORT HISTORY OF ENGLISH LAW! 

would think, have soon given way before a documentary' systetH 
of notes based on a scliedule, or ' table,' of rates of exchaiige>5 
It is also probable, that the protectionist policy of the later : 
fourteenth century, which aimed at preventing the export of 
English coin,' did a good deal to encourage the use of negotiable 
paper. At any rate, we get a definite mention of 'letters of 
exchange' in a statute of 1379.^ In the year 1.390, Richard II's 
Parliament enacted that e^'e^y foreign merchant who sent 
English money abroad should give a bond to the Chancellor 
to buy within three mouths staple English goods of the same 
value, which must, presumably, have been paid for in English 
coin.' What more likely than that this rule should induce 
merchants to conduct their transactions by means of letters 
of credit, easily transportable?* The elaborate Money Statute 
of 1477 * expressly provides that the foreign merchant, before his 
departure, shall prove his compliance with the policy of Richard's 
statute, by a 'writing' to the merchants to whom he sold his 
goods, or by other sufficient proof. An Act of 1487,' aimed at 
eradicating a species of ' new Chevisaunce ' called ' dry exchange, 
speaks of 'buying any obligation or bill'; and MaljTies, 
wrote in 1622,' expressly says, referring to this statute, tha^ 
this process of 'drj' exchange' was carried on by means of 
bills of exchange. It is obvious that such documents were 
familiar to Malynes, who, in his Lex Mercatoria, incorporated 
a treatise on them by John Marius, a notary public, 

A more notorious, and equally valuable, form of personal 
property appeared also as a lawful institution at the end < 
the period we are now discussing; but it had an 
earlier, and somewhat stormy career, as a chartered 
libertine. The powers claimed for the prerogative in the Middle 
Ages in the matter of the regulation of trade and commerce 
were extensive and vague ; and, with the expansion of trade I 
which took place in the early sixteenth centurj-, it was nol 
unnatural that the Crown, always suspicious of intematioi 
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lealings which it did not itself supervise, should attempt to 
regulate foreign trade by granting the monopoly of dealing 
with various countries to different companies of merchants. 
So long as any respectable English merchant who wished to 
join the company could do so. there was nothing opposed to 
the spirit of the age in such an arrangement. But when it came 
to granting monopolies of articles like soap, playing cards, 
silver lace, and so forth, not to adventurous companies, but 
to Court favourites, who simply made use of their privileges 
to sweat the public, popular feeling began to rise. As is well 
inown, the question of the legality of Letters Patent conferring 
fiuch monopolies slumbered uneasily, or awoke but fitfully, 
"uring the reign of Eli2abeth ; but with the advent of her 
successor, it arose to vigorous life. At lengtli, by the Statute 
of Monopolies of ltj23,' it was enacted that all monopoliesj 

lowever granted, should be absolutely void; with the except 
tJon of Letters Patent and grants of privileges for terms not 
exceeding fourteen years, for the working or making of new 
manufactures within the realm, In favour of the true and first 
inventors thereof. This exception is still the basis of our 
Patent Law; though, as we shall see, in considering the nejct 
period, the simple provision of 1G23 has expanded into a great 
Patent Code, 

The last form of personal property to which reference need 
be made under this period is copjrright. No formal recognitioD 
CopTricht **^ ^^ author's right to secure the profits of his pub- 
lications apjiears to liave been accorded. But it 
seems to have been the practice to regard a license to publish 
as conferring something in the nature of exclusive rights; and 
there are traces of such rights having been made the subject 
of Letters Patent.' As is well known, it was the policy of the 
State, from the time of the introduction of printing, to keep a 
tight hand on the operations of the press. Again, the action 
of the State must not be hastily condemned. The appearance 
of the printing-press speedily revolutionized politics, and at first , 
rendered the task of government enormously difficult. It was 
against tlie abuses of the licensing system, especially in the later 
days of the Star Chamber, more than against the system itself, 
that popular feeling rose. Still, the appearance of Milton's 
121 Jac. I, c. 3, • Lioeaaiii« Act of 1662 (13 Cor. 11, a, 33, «. 6), 
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Splendid ATeopagitica: or Speech /or the Liberty of Vnlicemed 
Printing, in the year 1644, showed which way the tide was 
turning; and, as we shall see, in discussing the next period, 
the licensing system did not, in England, survive the seven- 
teenth ceotur>*. Unfortunately, when it fell, it left the hapless 
author unprotected; and it was not until 1709' that the first 
statutory recognition of copyright was granted. 

It now remains only to point out, that succession to personal 
property after the death of its owner recei\'ed some further 
Willi ud treatment in this period on the lines described 'tn 
lateMadei ^^ earlier chapter. The Statute of Westminster 
the Second,' as we have seen, clearly recognizes the responsi- 
bility of the executor for the deceased's debts, to the amount 
of his personalty, and extends it to the 'Ordinarj-' of the Church 
on intestacy. It likewise gives the executor a remedy by Writ 
of Account against the deceased's debtors. A statute of 1330 
set aside the maxim: actio poenalis moritur cvm persond, to the 
extent of allonnng executors to sue for trespasses He bonis asporta- 
tis committed against their testator during his lifetime;' and 
another, of 1352,* puts the executor's executor in the same posi- 
tion, both as regards rights and liabihties, as the original exec- 
utor. This last Act, also, tells us incidentally, that statutes 
merchant and recognizances were enforceable by executors. 
Seven years later, the 'Ordinary' is compelled to appoint, as 
'administrator' of the intestate's goods, 'the nest and most 
lawful friends of the deceased,"* who arc to have the rights and 
liabilities of executors in respect of the estate. The fees de- 
manded by the ecclesiastical courts for probates and grants of 
administration were severely regulated by statute at the Refor- 
mation ;' but, as we have said, the juri^iction in testamentary 
matters was not taken away from themi and even survived the 
Civil War and the Commonwealth. N^ertheless, the latter pe- 
riod was disastrous to it ; for, during th^nterregnum. the King's 
courts began to entertain suits for tKe payment of legacies ; ^ 
and the King's courts rarely gave^up any jurisdiction which 
they had once acquired. The most startling development of 
the law of succession to personalty in this period is, however, 

1 8 Anne. c. 19. ' 2b Edw. 111. Bt. V, c. 5. 

' 13 Edw. 1 (128B) cc. 19, 23. ' /,*. his nearest relativoB, 

'4 Edw. III. p. 7. '21 Hen. VIIl (1529) c. 6. _ 

' MichaUon v. Sharman (leei) 1 Sid., at p. 46. J 



THE HAW CF PEitriOXii: vu:)Vj:i\n ::; 

cnr 3IIC iflisBDi^ o: n' t» iril: ciues ru- leeutc lu.. 
lEiKuI!.' 'ir ^- iiiipi»snj<JL -sxauoet en. Iinr u^i rcmzr.-- 
ftUe idteBQitt goBt-tf e> accmtct. z' i cc ea<^ i- di^r-.-.r: 
It B 171K:, "tbR: "tni eiruiLO' nu £m'.i^- difrrnzie-. u^ 'j^ui' 

£aQni!SKt n. -tat axEcsiti mm e^vvnitrzi. «"::r-jrf^. fe;;-: j; 

isusEMU SUSBOBmi wei' eettiet. n- lu- .rixi't* c Z'ir:r:--2V k 
it 34^!' BHC JfiBi' •" ux ve- tu- nl^ :; uvn-j- c far-ji ."■ 
■V^yiw JUl^I^Btt: CTTUOBL itup w w '.zzt. >'v>. -^if. v.ri 

parOHJE^.. itiE HIT 'Onzrer.' Alirm r,- to- hxt"."zi.T i-.r. I.*-. 
mv X ^Rp^niti afanur. 'te ^"t^ ^ tij. ', r'»w: ' jij:- tj-i i 
th» axuiR- Tanasaaif. tur tu* '.r'nr-: ^u ;-ij: L-ui:ii>t'. n 
kmc HEDnuL ygnson a unwrrr i: Ui- '«=•" c . :rjM*-. T,.-r- 
lit Tamatt jkvi> iaiML aia. tan* bf- i:- T^i^T-rf:z:xv.f i,- 
secdiiF.- il. "t» a«( o- izu. tie xa^r- ■: ir;-jr- =.-iv. t.^ 

bm fXQL -&» -nuE lift- iRKi' wr: ni^w. :■- tls-.-i-. 



.AM 3*. ■; a. '^.c\2 ^>. I. 

An "■ I wiL mui I. lu. J. «e. 



CONTRACT AND TORT 

IT has previously been pointed out in , this 
than one passage, that one of the most striking lessons 
to be learned from a study of legal history is, that ideas 
which to us now seem absolutely distinct, and even opposed, 
are found originally to have been blended in a common stock, 
from which they have subsequently split off by a process of 
specialization. No better example of this truth could be found 
than in the history of Contract and Tort. To us, these two 
institutions seem wholly distinct ; separate books are written 
about them, and Acta of Parliament treat them as mutually 
I exclusive. I We regard an action of Co^Jract as an action i 
/ prevent or compensate for a breach of a promise ; an acttol 
, of Tort as an action to punish or compensate for a wrong, sUfI 
' as assault or defamation, which has not any necessary eonneo- 
I tion with a promise. An ordinary defence to an action of 
Contract is. in efTeet : ' I did not promise.' WTiat should ¥ 
think if a defendant in an action for libel defended himself < 
the ground that he had not promised not to libel tlie plain 
It is true that, occasionally, a case arises which causes i 
difficulty ; ' and it would hardly be possible to throw a more 
effective apple of discord into a companj' of lawyers, than by 
starting a discussion on the question whether Detinue was an 
action of Contract or of Tort. But we are apt to regard t 
difficulties as inseparable from any legal classification ; i 
a little knowledge of history would enable us to trace t 
their true source. As a matter of historical fact, the simple c 
tract and the ordinary tort spring from the same stock ; and t 
wonder would be if they did not. in some points, betray s 
of their common origin. 
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^^H 'We have seen that, in the previous period, the only remedy 

^^Kr 1 general nature for anj-thmg like what we understand by 

^^^abt " contract, waa the Action of Debt.' Tliis action 

was. at first, in truth an ^ctionto recover a ^ ccifie 

object ; usually a moveable, because actions to recover land 

were" conducted by other and more elaborate machinery. By 

Bracton's time, as we have seen, it had specialized into two, 

forms, the Writ of Debt, strictly, io which a fixed sum of money i 

was sought to be recovered, and the Writ of Detinue, in which 

a specific chattel was the object pursued/ 

In the period we are now discussing, the Writ of Debt spee dily 
lost its orig inal char acter as an actionTo reco v er money len t 

f ^ bailed. an <l was applicable to anv case Ji) yliifh t lif plninTiff 
anu^ht t p -""nV'"' " ^"""^ '"" ■'* "■"■""y -^ i i l ' m im ^i.-iTT TA-^ . 
which the law considered to be adequate. Thus, for example, 
if a tenant failed to pay his rent {though he had nut expressly 
covenanted to do so),* if a sheriff,^ or the Warden of the Fleet,* 
allowed a debtor to escape, if a sum was found due from a debtor 
on account stated," all these were liable to an Action of Debt. 
In some cases, e.g. the case of rent, there had, no doubt, been 
something very like a contract ; where the Action of Debt was 

k brought on a bond, we should consider it strictly contractual. 
Still, the old rule of Glanyille, that in an Action for Debt th« 
King's Courts would not enforce a mere ' private agreement,' 
held good throughout the whole history of the Action of Debt ; 
and so that action can only be held to have contributed in 
a very minor degree to the development of the Law of Cort- 
l^act. Moreover, it rapidly became unpopular in this periocf, 
■pwing to the fact that unless the plaintiff could show excep- 
■tionally good proof of his claim, e.g. a sealed charter, the 
lefendant ™uld get off by ' vyi^ing his law,' It was. there- 
fore, in spite of the provisions of the Statute of Westminster 
the Second,* very unsuitable for use against executors ; and in 
Bfact, it could not be brought against them in cases in which their 
testator, had he lived, would have been entitled to' wage his law." 

Mnir pp. 66-88. 

■ S Aono (1700) c. 14, ■. 4. (Thu stAtute merdy oitend^d the tiabili^F to t«iiBiit 
tor life. The teniuit lot yMri was liable at rommiD lav.) 
' 9Utnte of Wwlminiilef 11 (13 Edw. I, at. I (1285) c. II). 
• 1 Rie. II (1377) e. IS. (The (heriS or warden was liable for the sum owed by 
■ e debtor.) 
' 6 Hen. IV (1403) o. 8. • Aiitt,% M. 
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The Action of Detinue, as we have said,' tay where a speeV 
chattel belonging to the plaintiff was in the bands of the defenT 
Dsiiiiae ^"^' ^'^"^ refused to give it up. /But it behoved 1 

plaintiff to be cautious in stating in what manntll 
he alleged the chattel to have come into the defendant's haud!|| 
He had to be careful to avoid 'words of felony,' i.e. anythinjf 
that might sound like a charge of theft or robbery ; for, if he 
did not. he laid himself open to being met by the argument 
that his proper procedure was an 'appeal of larceny,' upon 
which he was obliged to ofifer battle. So it appears to have 
been the practice iii the early Writs of Detinue for the plaintiff 
to allege (what was, no doubt, in many cases, the strict truth), 
that he had himself ' bailed ' or delivered the chattel to 'the 
defendant in the first instance. Thus the form of action known 
as ' Detinue sut bailment ' became the orthodox form ; and ^us 
Detinue appeared to be an action founded on contract^*J Fop 
8 voluntary detiverj' or bailment of a chattel, accepteif^ the 
defendant, is something very like an agreement, from which 
a promise to return tJie chattel can well be implied. Neverthe- 
less, the promise is only implied ; and it is very doubtful whether, 
to the mind of Glanville or Bracton, Detinue was really regarded 
as a contractual action. In the middle of the fourteenth cen- 
tury,* the plaintiiT was allowed to substitute for the allegation 
of bailment the wider allegation that the goods ' came to the , 
hands' {devenerunt ad inanus) of the defendant, without sayin 
how; and thus the Action of Detinue lost whatever contra^ 
u&l character it may once have had. How it acquired i 
tortious character, we shall see later on. At any rate, thl 
was no possibility of a general theory of contract develo|d 
out of the Action of Detinue. 

A third possible source of contract at the beginning of t 
period was the Action of Covenant, about which, unfort 
nately, we know very little. We have seen * thM 
Glanville treats a deed or charter as one of the causae 
or grounds of Debt; and it is very significant that Debt and 



■ Tbii is the view taken by the late Frotaaor Ames, whose briUiant BtadJes of 
the htatoty of Contract aod Tort are roprinwd in Sdect Evuya in Aagiri-Atoen- 
J History Vol. Ill, pp. 259-319. 417^445. But the dilficultioa »( trying 
to build s theory of contract on bailmeat are well illustrated by ths faoious 
of Cow* f- Bernard (1703) 2 lA. Raym, 900. 

• Waipeonh t. Uoludai/. V.B. 29 Edw. lU (1355). la. 38b. * AnU. p. 
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Covenant remained the proper form of act ion on a common 
money ^bond until quite late Tn tliis period.' Thia curious 
fact may be accounted for by assuming (as we are warranted 
in doing) that in early times the sealed bond was looked upon 
rather as the symbol than as the ground of the debtor's liability ; 
in otherwords.that the debtor was regarded as the object pledged, 
or bound,^ the document being given as a security for his return 
to captivity if he failed to paj^the debt. Nevertheless, the 
language of Glanville, that, if tlie defendant acknowledges the 
genuineness of the charter, he is bound to warrant its terms, 
and to observe the compact escprehsed in it. points to the fact 
that, even in the twelfth century, the sealed charter was assum- 
ing a wider form than the mere acknowledgment of a debt- 
Indeed, we know independently that at least two very impor- 
tant transactions, viz. a lease for years and an agreement to 
levy a Fine, were being made by deed before the end of the 
tbirtpfi ^^ h century . But both these were rather in the nature 
of ' covenants real ' than personal contracts ; and the remedy for 
breach of them seems to have been more in the nature of speciBc 
performance than a money compensation.' 

Nevertheless, it is clear that, before the end of the fouj 
itury, the W^t_^_CQvenant enabled an action to be brought 
for ' unliquidated damages ' on breach of any of the terms of a 
sealed instrument. And this rule has prevailed to the present 
day ; giving us our ' spe<aal^L.ljiE -formal ' contr(tct, which 
includes any lan'ful promise made under seal. 

By far the greater number m contracts entered into in ordi- 
nary life are, however, not embodied in sealed documents. 
Simpi* They are either contained in ordinary corrcspond- 

Contncu gjj^ Qj jjjgj^ written memoranda, or they are made 
-solely by word of mouth or conduct. These are all now, Jjy 
English Law, termed 'simple' or 'parol' contracts; and our 
problem is, to discover how they obtained a foothold in the 
common law, despite the attitude of the King's Courts so clearly 
stated by Glanville. To do this, we must turn aside entirely 
from the realm of Debt and Covenant, and enter what seems, 
at first sight, a very unlikely quarter. 

' Thim in 168* {Amm. 3 Leon. 119) it wm doubn?d if eoYenant lay oa b apecUlty 
promise to p&y a fixed auin. 

■The word points to thp orisiual physical bondage of lb« debtor. Euly local 
bistory is full "( envit rnaes. 

• 6 Ed. 1 (1278) c. 11 (1). ' repovec by Writ ol Caveoaat.' 
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Apparently, the inventiveness of the Chancellor and judj 
in the matter of making new writs had come to an end in 
latter half of the thirteenth century. At any i 
there were complaints in Parliament of suitors beinj 
turned away empty-handed because there was no wTit to sDJ 
their cases. Accordingly, the great Statute nf Westminsta^ 
the Second ' sought to provide a remedy by enacting, that ' when- 
soever from henceforth it shall fortune in the Chancery, that 
in one case a writ h found, and in like case falling under like 
law. and requiring like remedy, is found none, the Clerks of 
the Chancer*' shall agree in making a writ ' (and, if they don't 
there is to be an appeal to Parliament). 

This enactment, though it appears only at the end of a chapter 
on special cases, seems to have been taken as a general authority 
for the expansion of l egal reme dies ; and under it were formed 
many new writs on the analogy of the older writs found in the 
Register, These new writs were all grouped together under the 
name of ' Case ' ; apparently from the words used in the Statute 
of Westminster the .Second — in consimili ca^v. Another featuttij 
common to them ail was, that each was framed on the model of $M 
specific older writ; enlarging its scope by omitting-one or i 
of the technical requirements of the older document. 

One of the first, iThot the very first model made use of for t 
purpose was the famous Writ of Trespass, which, as we haifll 
TreBpaBioD seen,' had been introduced into the Register at 1 
the c»«o end of the preceding period, and which speedi 
became very popular. 'The gist of the Writ of Trespass vad"^ 
an allegation"that_the-defeBdftfit-had, 'sTth force and arrn§,' 
(«' et armvi) and 'against tji e pe ace of our Lord~the King' 
(contra -pacevi dojnini regis) interfered with.-,-tbfi — pl a i wt jfr's 
possessio n of his bod y. land, or goods. No doubt at first the 
' force and arms * wereTflken 5efl6usly ; but the wTit speedily 
came to cover every interference with possession, however 
trifling and accidental. Nevertheless, the Courts held fast t<> 
the technical point, that, to amount to a trespass, there mu-t 
have been interference with the plaintiff's possession by some 
voluntary act of the defendant, his servants, or his cattle. 

It speedily came to be perceived, however, that there i 

many circumstances in which the plaintiff had sulrered seri 

< 13 Edw. 1, >l. I (1375) e. U (2J. > AnU. pp. £2-54. 
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Ms by the defendant's action, though the latter had not, tech- 
oically, been guilty of trespass. Thus, in the middle of the 
Eourteeuth century, a H umber ferryman so overloaded his 
kiat. that the plaintiff's horse, which was on board, was drowned.' 
^ was no trespass; because the plaintiff had voluntarily 
larted with the possession of his horse when he put him on the 
^defendant's boat. Similarly, when a smith lamed a horse 
mtrusted to him to be shod,^ or a leech so negligently did his 
ire. that the horse died,* or a surgeon mismanaged the plaintiff's 
hand which he undertook to cure,* In all these cases, though 
there was no trespass, there was actual malfeasance or wrong- 
doing in respect of a physical object by the defendant, from 
which the plaintiff suffered loss ; and so the analogous action 
of ' Case,' or ' Trespass on the Case,' '' was allowed. For some 
time, the action was restricted to cases in which the defendant 
pursued a ' common calling ' — i.e. that of a smith, or ferryman, 
or surgeon, in which he was bound to attend all comers. But, 
by the middle of, the fifteenth century, for the general 'holding 
out ' implied in the assumption of a common calling, the alter- 
native of a 'special assumption,' or undertaking, might be 
pleaded. One or the other was necessarj." And so we find 
the allegations: assumpsit super se, emprist sut hn, manucepit, 
and other forms, appearing in the Writs of Case. "Now these 
allegations do not, jwrhaps, necessarily imply promises; but 
4iey are very near it. Perhaps if we say that a man ' takes 
ton himself ' to do a thing, we do not necessarily allege that— j 
! promises to do it. But what if we say ' he undertakes ' to 
The difference is not great. Still, in 'ft-espass on the 
!ase, the stress was laid on the physical damage, rather than on 
e breach of undertaking. 
Half a century after the full recognition of the Trespass 
cl aas of cases, we find another model followed, viz. the Writ of 
DeediM "Deceit, The old Writ of Deceit was very techni- 
• ^*" cal ; it could, practically, onlj' be used where the 
Bfendant ha d been guilty of tricke ry in legal proceed ings in the 

' Y,B, 23 Au. (l3iS) tM. pi. 11. 

• y.B. 4B Edw. Ill i\372) !o. 19. pt. 19. 
>Y,B. 43 Edw. Ill (1309) fo, 33. pl.3S. 
•Y.B. 48 Ed^. Ill (1374) to. 6. pi. 11. 

' The proper title is; 'Action on the Ctm in the Nature of TntsnuM.' But the 
rm in the tcit is the mora unial. 

• Y.fi. li) Rva. VI (1441) fo. 40, pi, ft, per PiotoD. J. 
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King's Courts.' But, before the end of the first half of the 
fifteenth century, we get two cases, at le^st, in which the plain- 
tiff was alluwed to recover, because, although there had been 
no physical damage to the plaintiff or his goods, he had suffered 
loss by the deliberate fraud of the defendant in breaking his 
undertaking. In Somerton'a Case, three tiroes reported,* and 
90. presumably, regarded as of great interest, the defendant 
Ksd been employed by the plaintiff to buy a manor, and had 
persuaded some one else to buy it over the plaintiff's head. Id 
a slightly later case,' the defendant had agreed to sell the plain- 
tiff a manor, and subsequently enfeoffed a third person. In 
each case the plaintiff suffered damage, though not of a ph.i.'^cal 
kind. The second case is called a ' Bill of Deceit * ; but, as 
it was brought in the King's Bench, this probably only meant 
that the fiction of the marshal's custody was employed.* Any 
way, these two eases bring us a step nearer to a law of contract. 
We may call them the Deceit or misfeasance cases. ^ 

Lastly, we come to the n on-fe gggpce group. Here^thcaole 
ground of alleged liabi lity is tK eliailu'-'' ^n i\\\^\ '^ prnm;i;ii^^ and, 
lloa- wheft ' tfllS g roun t^ »=^1^^1i■^]^^^/^ we have clearly a 

fMianr* j^^ qf-^^ gpTecontract . Unfortunately, at this stage, 
another and more obscure question arises. 

So early as the year 1424, we find a case which looks ver>' 
much like one of mere non-feasance. It was an action against a 
mill-maker for failing to build a mill according to his promise.* 
The action seems to have been allowed, with some besitatioD. 
Professor Ames strongly urges that this and a slightly later 
case to the same effect ' were premature freaks, due to the idiosyn* 
crasy of a particular judge, and that it is not till the very end 
of the sixteenth centur>-, that we get a definite legal recognitioi 
of the truth that a man may be just as much harmed by I 
neighbour's mere non-fulfilment of his promise, as by hi» aictii^ 
fraud or deceit.' But by this time it had been perceived, 
to allow an action to be brought for the non-fulfilment of i 
promise would be to open the door too wide ; and accordingly v 

' Fitiberbert. Natwa Brerium. SS E. 

•Y.B. 11 n«i. VT (1433) ro. 18. pi. 10: (o. 34. pi. 1; to. 55. pi. 2ft. 

• Y.B. SO Hid. VI (1442) to. 34. id. 4. 'foat, p. 171. 

•Y.B. 3 Hen, VI (1424) fo. 36. pi. 33. 

•Y.B. 14 Hen. VI (1435) fo. IS. pi. 5*1. 

' Select Eomys in Auxlo-AuiencaD Le^ Biitory. III. 270. 
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ind, l-lirfK ^inty ^ hn^ p prumi-u'A hitp antijinahln iirhiflb -twwl»tM'PT\ 
given in return for some recompense re ceived by t hs promisorj 
or soToe'Hetriment s'yfi'ered bvTIie promisee. 

This IS the Tamoiis doctrine of ' consideratioa,' without 
which no simple contfnrt in iraliij. How it exactly f.rose, we do 
ComiiUta- not know. The writer suggests that it is a com- 
""" pound doctrine, of which the positive side (recompense 

or benefit to the promisor) is a reflection fronj the original 
character of the older action of Debt, whil« the negative side 
(detriment to the promisee) is merely a slight ante-dating of 
the damage which was necessary to support an action of ' Case.' The 
action of Debt, as we have seen, was, originally, an action 
to recover something of the plaintl.l^i which had been bailed 
to the defendant (quid pro quo). , otrictly speaking, the damage to 
the plaintiff should have been ihat which he suffered by breach 
of the defendant's promise ; but it is not difficult to see how this 
requirement could be changed into damage suffered in exchange 
for the promise. Whatever be the explanation, the doctrine 
itself ^as clearly known by the beginnihg of the sixteenth cen- 
tury ; for it was made the basis of an elaborate discussion in the 
Dialo^es between a Doctor of Divinity and a Student of the Laws 
of England, published in 1523, and attributed to St. Germain. 
The parties are debating the reapeetive merits of the Canon and 
English Laws ; and they come into sharp conflict over the theory 
of the simple contract. The Doctor wishes to make the enforce- 
ability of a contract depend on the occasion on which it was 
made, and the intention of the promisor,' This is the old doc- 
trine of causae, with a new touch of casuistry added. The Stu- 
dent maintains the doctrine of English Law; thohgh, oddly 
enough, he does not, in that place, employ the word considera- 
tion,' Ex yiitdo pado nori oritur actio, he alleges, with a trium- 
phant quotation from the Institutes; but then he goe3_on to 
explain, that a ' nude contract ' is one made without anj- ' rec- 
ompence ' appointed for it — an explanation which would 
have sounded strange to a Roman lawjer. It is the Doctor 
who uses the word 'consideration' in the chapter; and, with 
him, it obviously means merely 'motive' or 'object,' in which 
sense it is also adopted by the Student In another passage,' 
when he says that the 'consideration' of the Statute of Fines 
■ Dialoffutt. II, call. 25. ■ Dialogutt, I. cap, 26. 
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piras to erwire the certainty of titles. But the word had become 
■ipproprie'.c to the new doctrine by the middle of the sixteenth 
fcentury, and appears in the Reports shortly afterwards.' By 
mat timf'. it was admitted tJiat the consideration to support 
[simple promise might itself be a promise ; - and so the purely 
[executory «oiitract became a recognized institution. After 
that, it was fl^ difficult to clear away the surviving vestiges of 
its origin, and AUow it to appear as a substantive and distinct 
[institution. In ItiJO* the Court had allowed Assumpsit to be 
[brought against executors, in spite of the fact that it was then, 
in form, clearly an action of Tort ; but this decision had been 
[ncofled at by FitzherWrJ;.' In 1557.* however, and again in 
flGll,' the Court ailowec Assumpsit against executors, and thus 
f removed a substantial grieva -ce ; for. a.s has been pointed out, 
Debt could not be maintained against them where the deceased 
could have 'waged his law.' Finally, it was resolved, in Slade's 
Case,^ that 'every contract executory imports in itself an 
assumpsit'; and thus the necessity of suing in Debt,* which 
let in the 'wager of law,' was abolished, practically in all 
This case gave rise to the well-known sub-division of contractual 
actions into indebitatus aaaumpsit {where the defendant was really 
liable apart from express promise, e.g. for rent), and apecial 
ofgumpsil, where the promise was the true cause of action. 
Thus freed entirely from its early restrictions, the Action of 
Assumpsit took its place in the legal armoury as the typical 
action of contract; though, as we have seen, it was, histDrically, 
an action founded on a tort. Thus it became possible, also, 
to classify personal actions into actions of Contract and actions' 
of Tort. 

It must not be supposed, however, that the Action of Case, 
had exhaustt^ its possibilities when it had given birth to Aasump-' 
eit; for, though, for a long time, the action founded on DeceiJ 

Jotdvn c. SkdioH (1558) Bcnloe, 57 ; OHlt. Hareaood (1587) 1 Leon. ai. 
Petket. Hihnim {.Ibhb) Dyra. 113. The point wu disciuaed in IFieAoI* 
(l&W) Cro. Kill, T03. 

CUyTnondt. Vincent, Y.B. 12 Hen. VIII. fo. II, pi. 3. 

Y.B. 27 Hen. VIH (1535) (o. 23, pi. 21. 

Nonnoad i. Rtad. Plowd. ISO. 

Pinehon-s Catr, 9 Rep. 86b. ' (1603) 4 Rep, 92b, 

This Deccsrity -was not merely due to the abgence of an exprew proni 

Ui the old theory that a tDBu who bad a 'higher' remedy, miiiht Dot rMnit to a 
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lingered on only as a special and peculiar remedy for breach 
of warranty,' we soon find a new and highly popular form of 
Case in the variety known as trover. 

As we have seen, the Action of Detinue had its drawbacks ; 
for, though it was no longer restricted to the case of the bailee, 
it was obviously unsuitable when the defeudafct, though willing 
to give up the chattel, had wilfully or carelessly damaged it, or 
where he had parted with the possession of it. True, Trespass 
might have come in here, if the original taking had been unlawful ; 
but, if the plaintiff had, in fact, parted voluntarily, or, perhaps, 
unconsciously, with his chattel, Trespass, which implies at least 
some degree of violence, was unsuitable. Moreover, Trespass 
itself was risky ; for the unsuccessful partj' was, at least in theory, 
liable to pay a fine to the King. Again. Detinue suffered from 
the drawback of being open to the antiquated ' wager of law.' 

Accordingly, we are not surprised -tfr-find-thair.-before the gnd 
of the fifteenth^uturj', ' the Court considered that the Action 
.^ ^oT^ase might well be held to cover a bailee who 

had wilfully misused the chattel bailed to him ; 
and that, a few years later,' the new action was stretched to 
cover a^cgsejn^whicb. Ti £ . bad °n''' ^ The former case was 
veryTnteTrespass ; the latter, luckily for the defendant, just 
escaped being larceny. 'By Coke's time,* the pleaders had 
agreed upon a form which alleged that the plaintiff 'casually 
lost the chattel from his hands and possession, and afterwards 
it came to the hands and possession of the defendant bjL. ^ 

tding ((roper), who nevertheless put and converted it to his 
own use.' This form anticipated and guarded against two ob- 
jections by the defendant, viz. (i) ' I did not lake it ' (Tres- 
pass), and (ii) ' I have not got it ' (Detinue). But, later on, 
these fine distinctions were ignored ; and. in 1627, Trover was 
allowed as a substitute for Trespass,' where the defendant took 
the chattel in the presence of the plaintiff, and, in 1074, for 
JDetinue," where there was a mere demand and refusal. Before 
■his time, moreover, Detinue had been held to cover cases in 

M_ > Ultiart V. tFillnru (I7T8) 1 Doiie. IS. 

■ > Y.B. 18 Edi*. IV 0479) to. 23. pi. S. 

■ '(lSIO).Kcil. 160, pi. 2. 

■ *BHlria. 37d, 40c. 4td, Ao. 
^L ' Kynaalon v, Moort. Cro. Car. S9. 
^^^^^ *3uke» t. WalU, 3 Keb. 3M2 tS}. 



which there had been no bailment. This was regarded as i 
novelty in 1455;' but by 1510 Detinue sur trover had taken 
its place as common form alongside Detinue sur bailment.^ 
Xbus the three forma of action largely overlapped, as alternati ve 
actions of Tof t: though there were still cases which could only 
be brought under one of them. Their later history may be 
quickly disposed of. In 1833,* the abolition of " wager of law ' 
caused a revival of Detinue, which was fostered by a judicious 
alternation of the rules of pleading in the action. In 1852. the 
Common Law Procedure Act * rendered allegations of bailment 
and finding unnecessary, whilst they had long been ' untrav- 
ersable — i.e. undeniable ; and thus the essence of the action of 
Trover, viz. the conversion to the use of the defendant, became 
more clear, and the name conversion is now more common than 
Trover, whilst the action, in spite of some difficulties, tends more 
and more to be regarded as one of Tort. Of course, the necessity 
for,fhoosing a special form of action has long since disappeared. 
•^Independently of the desire to protect chattels, many new 
forms of Tort made their appearance dunng thig period, and 
have survived to the present day. Various causes are to be 
assigned for their introduction, among which the most promi- 
nent are: (!) the necessity for abolishing some of the technical 
restrictions of the older writs; (ii) the absorption of other juris- 
dictions by the King's Courts ; and (iii) the passing of legislation 
intended to meet the exigencies of special occasions. Of these 
ip-their order. 
\^ TRe new forms of Tort which came into existence as varieties 
of the action of Case, because the older writs dealing with similar 
HaiieioiiE offences were unavailable, were, notably. Malicious 
ProTCcutioD Prosecution and Nuisance. Malicious Prosecution 
was an adaptation of the old Writ of Conspiracy, which was itself 
based on a statute and ordinance of the years 1300 and 1305 
respectively.* These enactments, however, only applied to 
cases where ' two, three, or more persons of malice and covin do 
conspire and devise to indict any person falsely, and afterwards 
he who is so indicted is acquitted.' The old writ was, conse- 
quently, confined to such cases ; and subsequent judicial i 



>Y.B. 33 Hen- VI, fo. 28, pi. 12, 

* Liber Ititralionuai (ed, 1MB) fo. Iwcdv {B>. 

'CU-i! Procedure Act. IS33. s. 13. 

■^ Edw. I. n. m, c. 10: 33 Ed». 1, It. II. 
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im to have restricted it still further, to (A^es of false indict- 
'"ments for treason or felony, whereby the accused's life was en- 
dangered.' Obviously, there were many other cases in which 
oppression could be used, not merely by a group of persons acting 
together, but even by a single unscrupulous person, through the 
medium of baseless prosecutions. And so, after the Church 
Courts had tried to acquire jurisdiction in such cases through 
proceedings for defapiation," we find in the King's Courts, by th& 
end of the fifteenth century," an action of Case in the Nature of 
Conspiracy, which applied against single individuals and on 
false indictments for mere misdemeanours. This new form of 
action gradually acquired the name of Malicious Prosecution,* 
and was further extended to cover the malicious procuring of 
apariji warpftnta against the plaintiff.* It should be observed, 
however, that, unlike strict Conspir acy, the gist of the action 
of Malicious Prnaji»i)|inn ic Aaiaa^ to tuc plaintiff, not the 
mere conspiring of the defendants; though, if a false and mali- 
cious prosecution is brought, damage to the party prosecuted 
will be presumed. Apparently, though the closely related 
Writ nf Champerty (against persons buying shares in lawsuits 
with a view of aiding in carrying them on) retained the form 
given to it by statute,* the .\ction of Maintenance (against per- 
sons taking part in lawsuits in which they had no interest) 
was also a typical example of Case ; being an enlargement of the 
narrower statutory remedy against royal officials.' 

Equally clear is the widely popular Action of Nuisance, 

devised to protec^^immQvable^rjghts of aliJiinds from physical 

disturbance. There was an old Assise of Nuisance; 

buf tliijj, as a real action, could only be used by and 

against freeholders, while the action of Case framed upon the 

analogy of it was open to all persons having an interest in posses- 

» 'Skinner f. Ounlon (166S} 1 Wma. Saucd. 228. 
"1 Edw. Ill (1327) c. 11. 
'Y,B. 11 Hen. VU {1496) fo. 25 pi. 7. 
*Tbe irutntioD appears clearly in the Uading raae of Savile v. Roberti (leOS) 
I &dk. 13. 

■ Windham t. CUre (1689) Cro. Elii, 130. 

* 33 Edw. I (I3DS) St. Ill, cap. 2. Champerty bad been made a criminal offcDce 
by 3 Edw. I (12TS), c. 2&; 13 Edw. I. at. 1 (1285) c. 49; 28 Gdw. I. tt. Ill (1300) 

' 33 Edw. I (1305). cc. 26, 33. (The latter itatute also made Maintenance a 
criminal a3cnc«.) The torn of tbe writ ia not, apparently, given id Pitsberbert'S 
Naltira Brtnium, 
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aion, Bgaiost all persons causing a physical injurj- to their lai 
A curious arid not altogether commendable survival of the 
right of self-help marks the transition. Under the old Assise 
of Nuisance, and the still older Writ of Quod Permittat, the.; 
successful plaintifT was entitled to have the nuisance ' abat«dJ| 
or taken away by the sheriff an(^ the power of the countyJH 
The judgment in the action of Case in the Nature of Nuisance 
was merely for damages ; but the complainant was, apparently, 
permitted to abate the nuisance himself, and the right survives 
to the present day, though the eitercise of it has been largely 
superseded by the issue of mandatory injunctions.' 

The second group of n ew torts produced in this perio d was 
that which spFan^ trom tEe absorption by the King's Courts ol; 
other jurisdictions. Of this group by far the best example 
Decimation. "^ - 

j/^s 15 well known, Defamation is of two kinds, viz. libel (wl 
the defamatory publication is printed or written, or is contaii 
in pictures or other permanent record), and slant 
where the defamation is by spoken words^jjnly; 
There are many legal differences between the two. For htsCance, 
\ libel may be punished both criminally and civilly; and, even 
In the civil action, no special damage need be alleged, while, in 
the criminal proceediiigs, it need not always be proved that 
defamatory matter was published to a third person. On 
other hand, slander, except in certain cases, is not actionable 
unless special damage is shown; and it is never punishable 
criminally. Moreover, the period for bringing an action of 
Slander, where the words are ' actionable per se,' is limited to two , 
years after the commission of the offence ; while libel and ordinary , 
slander can be pursued, even civilly, at any time witliin six 
years after the commission of the offence, or, in the case of slander, 
after the occurrence of the damage. 

It is natural to surmise, that such differences of character 
proceed from differences of historical origin; and we find, as a 
fact, that slander and libel, as legal offences, Have had different 
sources. 

It seems clear that cases of oral slander were, in earl}' times. 
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matter for the local moots. In the records of feudal courts 
recently published by the Selden Society,' we find 
precedents and^foEBis -iti-slander going back to the 
thirteenth century ; and it can hardlj' be doubted that this branch 
of feudal jurisdiction resulted from the absorption of the popular 
authority of the leet court of the Hundred, In the cases given 
in the publications referred to, the charges of slander are fre- 
quently supplementary to charges of trespass and other offences 
against good order ; ^ but there seems little reason to doubt that 
slander alone, at any rate if damage followed, was a generally 
recognized cause of action,' though, probably, in such matters, 
each court had its own rules. 

With the decay of the feudal courts, previously referred to/ 
the jurisdiction in slander appears to have passed, not at first 
to the King's Courts, but to theXourts of the Church, A clause 
of the statute of 1315,^ commonly known as Articuli Cleri, 
fully recognizes the authority of the bishop in defamation ; and 
we find the King's Bench, in the year 1498,* declaring that 
actions for slander are matter for the spiritual tribunals. It is 
not until after the crucial years of the Reformation, viz. in the 
year 1536,^ that we find an action of slander reported in the 
King's Courts;* and, as is well known, the jurisdiction of 
the ecclesiastical tribunals in defamation lingered on, though 
with diminished vigour, until 1855.' From the middle of the 
sixteenth century, however, it is clear that the action of Case for 
spoken words becomes increasingly frequent in the King's 
Courts ; and, in the year 1647. a special text-book on the subject 
was published by John March, the reporter, and attained con- 
siderable favour. Before the end of our present period, the 
action of Slander had virtually assumed its modern form. In 
this example, as elsewhere, it may well be, that the acdon 
of Case was framed on an older model ;/and we think, naturally. 



Sdcd Pleat in Manorial . . . Caartt (Miiitland) B.S. Vol. 2; The Court 
Baron (MuUnnd and Baildon). S.S. Vol. 4. Tbe former Tolume a s record ot 
the latter a ooUeotion ot comnanuB, 
Court Boron. 28. 30. Ae. (The language a picturcaqudO 
Ibid; 40. *S: Maaorial Courta, 19. 30. 82, Ac. 'Ante, pp. 71-73. 

9 Edw. II, Bt. I, c. 4. - ' Y.B. 12 Hen. VII. to. 22. pi. 2. 

Dyer, 19a. ' 

' There WM, however, a dupoaition earlier to check Mcesi of eeclesbutieal 
iuriidictioD. t.g, where tbe Church courti eDtertaioed actiont for delamatioD agaiiut 
preferrers of iodietmeqta (1 Edw, IK (1327) c, II). 
* Eeclemaatioal Courti Acta (IS A19 Vic. e. 41). 
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in this connection, of the statutorj' offence of Scandatum Magna- 
tum, which appears in the Statute Book on several occasions, 
from 1275 to 1558-' But, if we look at these statutes, we 
shall find that they are of a purely criminal character ; and it 
is not easy to see how any writ of Case could be framed upon 
them. 

Verj- different was the history of libel. Probably, in the days 
before the invention of printing, there were not many oppor- 
tunities of committing this offence; though there 
seems little reason to doubt that the eccJesiasttcal 
courts, even then, entertained suits for written defamation. 
But the appearance of the printing press, as has been pointed out 
in another connection, brought the subject into prominence ; 
and the Court of Star Chamber, though it declined to trouble 
itself about slander,' soon became an active centre of criminal 
prosecutions for libel. Apparently, however, the jurisdiction 
of the Star Chamber did not exclude the more open jurisdiction 

iof the King's Bench ; for/ in the well-known Case of Scandalous 
Libeh^ which came before the former tribunal in the year 1605, 
it was resolved, that ' a libeller shall be punished either by 
indictment at the common law, or by bill, if he deny it, or ore 
temts on his confession, in the Star Chamber.' The strongly 
criminal character of the proceedings in libel at that time is 
M also emphasized by the ruling/that the truth of the hbeMs_ 
lino justification for its issue; while a slightly later case in the 
' Star Chamber * added the well-known distinction between 
criminal and civil libel, viz, that the former may be committed 
without publication to a third party. J 

It appears, however, that the Star Chamber itself, at any 
rate in its later years, adopted the practice of awarding damages 
to the party injured by a libel, as well as punishment for the 
criminal offence; * and this practice naturally led to the growth 
of the idea that libel might be treated also as a civil offence. 
References to a possible action of Case for libel appear in the 

> 3 E<]w. 1 (I2T5) c. 34; 2 Rip. n. rt- I (1378) c. 5; 12 Ric. II (1388) o 
1 A 2 Ph. A M. (1654) c. 3; 1 Elii. 0558} c. S. 

• SeUet Cata ... in the Star ChamUr (SS. vol. 16) 28-43. 
' 5 Rep, 124b. 
' Bdwarda s. WonOm (1007) rppoRod in Hawarde't C<m* in Vu i 

«d. by BaildoD. aod privUdy printed. 343-344. 

* BdvuxTda t. Wootton, ubi tup.; aud Lake't Cote (1610). nportet 
<a SUM Faptn (Dam.) III. IB. 21. 
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Heports from the beginning of the seventeenth century;' and, 
on the abohtion of the Court of Star Chamber by the Long 
Parliament in 1641, civil actions for libel begin, though far 
more slowly than might have been expected, to be reported.' A, 
marked survival of the criminal origin of libel is to be found 
' in the rule that, to succeed, even in a civil action, no actual 
' damage need be proved; though the action is, historically, one 
of Case, 

\ Finally, more than one new tort was created by express statute 
sutntory during the period at present under review. Of these, 
ToitB some were of little permanent importance ; such as 

the offences created by the statute of 1400,' which gave a defend- 
ant wrongfully sued in the Admiralty Court an action against 
his adversary, and another of the year 1531,' which gave a 
similar remedy to a person aggricied by the irregularity of an 
ecclesiastical official. But the offences created by the series of 
Labour statutes and ordinances ^which followed on the occurrence 
of the Black Death and the Peasants' Revolt, have left a per- 
manent mark on our law. It was part of the policy of that code . 
to compel all persons under a certain rank to serve any one who ' 
was willing to employ them, TtTThe statutory l^te~of "wages ; 
and severe penalties wrte^mposed upon a servant who refused I 
to serve or departed from his service. Naturally, the Courts 
regarded any fftttempt to seduce a servant from his employment ' 
as \'ioIating the spirit of the Acts: and, accordingly, the action 
of Case for the seduction or harbouring of a servant made its 
way into the books. The form of the writ is given by Fitz- 
herbert,* who expressly bases it on the statute of 1349, and says 
that it lies against both enticer and servant. By a well-meaning, 
but rather clurasj' analogy, this action was, later on. extended to 
cover the case of debauching a woman ; but the many anomalies 
of that form of action show how ill-fitted is the machinery to 
achieve its object. The Statutes of Labourers, and their amend- 
ment in the reign of Elizabeth, ultimately gave birth to another 
important branch of the Law of Tort, viz. the actions for procur- 

•fiarrow «. LtuKilin (1616) Hob. 62; LaJit *. Bolton (1018) ibid.. 252: Hickt' 
Cat (IS19) ihid.t 31S. 

■ One of the fotlitM, '» Lake *. Kino (1068) 1 Wnu. Saund. 131. b, on Porlia- 
tnenlary privilcEC. 

'2 Hen. IV. e. 11. '23 Hen. VIII, c. 9, B. 3. 

• 23 Edw. Ill tl34B) : 25 Edw. Ill, et. II <I361) ; 34 Edw. lU (1360) oc. 9-11. 

" Nalura Brteiitrn, 167-168. 
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ing breach of contract, and civil conspiracy. But this develop- 
ment belongs to a later period. It is not diflBcult to see how a 
30cial upheaval such as that of the late fourteenth century, 
which virtually abolished serfdom land profoundly affected the 
policy of the State, would naturally be reflected in a legal system 
which was, above all things, a mirror of the ideas of the ruling 
classes. 
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CHAPTER XI 



CRIMINAL LAW AND PROCEDURE 

THERE is not much to be said about the substantive Law / \ 
of Crime in thia period. The Law of Treason was codi-/ 
fied in the year 1352 by the great Statute of Treasons,',' 
which is still the foundation of the law on the subject; for,' 
though a good many new treasons were introduced in the reign 
of Henry VIII, they were, together with most of the new felohies 
created by the Reformation statutes, swept away on the accession 
of his son,' The progress of the nation in wealth and refinement, 
however, naturally brought with it an increase in the number of 
crimes, as the old definition of offences became inadequate. 
Among the new crimes may be mentioned that of 
maiming by cutting out the eyes or tongue, made a 
felony by a statute of 1403,' the unauthorized multiplication of 
gold and silver, by the same statute,* the recognition of embezzle- 
ment and obtaining goods by false pretences as but variations 
of the ancient crime of theft,* unnatural offences,' forgery,' 
and bigamy (in the modern sense).* Witchcraft with evil 
intent was made felony by statute in 1541 ;' and this statutory 
recognition of one of the very oldest of social offences looks some- 
what reactionary. It may well be, however, that a regular prose- 
cution before the King's judges rescued many a wretched outcast 
from the terrors of Lynch law. 

The really important changes in criminal justice during this 

126 Edw- III, Bt- V. e. 2. 

■ 1 Edw. VI {1647) r. 12, «. 2. (It must be admitted, howCTW, that even this 
statute, iaita later sectionH, totroduriKl or cootiiiuiHl one or two newfuiKled treasona, 
Bud was followed t>y (ho 23 Elii. (15SI) c. 1.) 

' 6 Hon. IV, ce. 4, 5. ' Ibid. 

•21 Hen. VlII (1529) e. 7; 33 Ben. VIII (1541) i^. 1. But obtainiog good* 
by lake pretenoea wu not made tdony ; and cmbeiRlement waa not felonious unleea 
it amounted to forty shilUnga. 

*2S Hen. VIH (1633) p. 3. 

' 5 Elia. (1662) o. 14. a. 8 (felon)'' on aeoond otfenoe ; but no oormption of blood}, 

'IJac. I (1604) e. 11. 

*33 Hen. VIII, o. 8: sacceeded by 6 Btia. (IS62) o. 16; 1 Jm. I (lOOS) e, 
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period are, however, not the new crimes introduced by statute, 
but the alterations in classification and procedure brought 
about by the growth in importance of the jurisdiction of the 
Justices of the Peace, and the virtual abolitions of ' appeals ' 
and clerical privileges. 

All students of English Constitutional History will be aware, 
that, after a tentative introduction as ' Conservators ' at the 
end of the thirteenth century, the Justices of the Peace were 
definitely accepted and organized as part of the nor- 
leof government in the fourteenth. The great 
statute of 1360 ' recognizes that dual character of the 
Justices' office with which we are now familiar — the magisterial 
and the judicial. The Justices are to have power to ' restrain ' 
offenders, rioters, and other barrators ; they are to make enquiries 
and arrest and imprison all suspicious persons ; these, and the 
numerous duties imposed upon them by the Statutes of Labour- 
ers, previously alluded to, belong to them as magistrates or 
keepers of the peace. But, in their judicial capacity, they 
may ' hear and determine at the King's suit all manner of felonies 
and trespasses done in the same county,' A slightly earlier 
statute' had already established the General or Quarter Sessions 
of the Justices as a regular institution. A statute of 14S-3' con- 
ferred upon the Justices the important power of granting ball ; 
and, though this power was somewhat restricted by a later 
statute,* yet the last Act, and its amendment ^ in the following 
year, by directing the Justices to examine the accused and 
transmit the information of his accusers to the next gaol-delivery, 
really regularized and strengthened the magisterial side of the 
Justices' powers. Two books dealing with the juriadictton of the 
Justices of the Peace were published in this period, and point 
to a growth of interest in the subject. These are L'Offiee et 
Aucthorik de Justices dc Peace, a posthumous work attributed 
■to Sir Anthony Fitzherbert, and published with ' enlargements ' 
by Crompton in 1683,* and Eireiiarcka, or the Office of the Justicen 
of the Peace, by William Lambard, pubhshed in 1619; and they 
are of great value for a study of criminal procedure during tim 
period, ^^M 

• 34 Ekl*. III. c. 1. >26Bdv. m, «t. H (I3G1) c. 7. '1 Rie. tn,^^^| 

• 1 A 2 Ph. & M. ri554) c. 13. >2 4 3 Ph. & M. (15^) c. 10. ^^M 

• There is uid to be an e«iUcr editioD extant; but the autbur hue not a^^^H 
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The first thing that we note from them is, that an important 
distinction is growing up between those crimes which are punish- 
able with death, forfeiture of goods and lands, and 
corruption of blood, and a newer class of offences, 
mostly statutory, for which are prescribed merely fine 
and imprisonment. It is possible, by a reference to the valuable 
collection of indictments given as a supplement to Fitzherbert's 
book, to foria a tolerably accurate idea of how this classification 
stood when his work was published, i.e. it must be remembered, 
not in the author's lifetime, but in 1583.' According to these 
forms, the classification of crimes in the last quarter of the six- 
teenth century would be somewhat as follows : — 

THBspAssEa ('Misdeubanorb') 

Breach of safe oonduot 

i^^A:,^-:^' Extortion 
proditone p^^j^,^ ^^^^ 

Riot 
'felontoe et Assaults of various kinds 
proditone' Brawline in certain plaoM 
Unlawful hunting 
Not following hue and ory 
Barratry (i.e. stirring up of 

strife) 
Nuisanae 

Forgery ( 7 1st offence) 
'telonioe' Beligioua offences 

Scandalum Magn&tum 
Shooting iu prohibited plaoos 
Stealing heiresses 
Perjury 
R«aoue 
Maintenance 
Embracery 

I Offences against Ststnte of 

L Liveries 

I Conspiracy 

It will be seen at once, by a glance at the above lists, that 

there had been very little disposition to extend the class of 

capital offences, or felonies, since the days of the Assise of 

r- Northampton ; ^ only three or four really new felonies had been 

Kadded, for the statutory felony of cutting out eyes or tongue, for 

Pwhich the form of indictment is given, is really only a statutory 

definition of the old offence of 'mayhem,' (which was certainly 

'This is quite cle&r from the dates used ia the forms, e.g. 'aoQO regni Beg. 
Elii. XV,' in the indictmeDt (oi forcible entry (fo. IS3b). 
Mnlc, p. 41. 



Tb&abonb and Felonieb 

Bigih Treason 

Reoellion 

Counterfeiting Letters Patent 

False Coining 

Clipping of gold coin 

Murder 
Homicide 

Burglary 

Larceoy above 12 penoe 

Purse-cutting 

Unnatural Crime 
Conniving at escape of felon 
Wit4:hcrait resulting in death 
Maiming 
Suicide 
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felonious, because an 'appeal ' lay for it), while suicide is, of 
course, only a variety of homicide. The minor offences, usually 
described in the statutes of the period as ' trespasses,' but just 
banning to be known also as 'misdemeanors,'' were neariy a]] 
statutory ; though, again, failure to follow the ' hue and cn.^ ' is 
a verj- andent offence, which was merely defined and strengthened 
by statute. 

But another point should not escape attention. All 
offences above enumerated were indictable, i.e. could only 

prosecuted by accusation of the grand jury and 
con\'iction by the petty jurj- During this period, 
the widest interpretation was evidently put upon the section of 
the statute of 1360,* which empowered the Justices of the Peace 
to hear and determine felonies ; and, if we may judge by the 
attitude of Fitzherbert's editor, there was no Hmit to the exercise 
of this jurisdiction. -Apparently the most serious felonies, even 
High Treason itaelf,^ could be tried at Quarter Sessions, no less 
than before the itinerant Justices of the Benches. It must not 
be supposed, however, that the authority of the Justice of the 
Peace was confined to his work in sessions. At the close of tie 
second Book of Lambard's Eirenarcha n'ill be found a formidable 
list of things 'which one Justice of the Peace may doe out of 
the Sessions' ; and from this we learn that, not merely what we 
should consider strictly magisterial acts, such as taking sureties 
for good beha\'iour, arresting and committing to prison, and 
searching for stolen goods, but acts of at least a quasi-judicial 
ciiaracter, could be performed by the Justice in the privacy of 
his own hall. Thus, he could decide controversies 
masters and servants,* hear and determine offences against 
Ordinance relating to Tile-Making,^ punish offences agtunst 
Assize of Fuel,* hear disputes under the Statute of Watermen/ 
examine for breaches of the statute against illegal shooting,' 
and try and punish hedge-breakers and robbers of orchards and 

■ There u a titla ol ' MtBdttmeanora ' id tbe inda to Fltahcrbat'B book, or, rUbO' 
tbe edition of Cnimpton. But tbe refereooe to the t«xt c&nnot be tntoed. 

*U Edw. III. c. 1 (7>. 

■ Lambard. Bk. 11. np. T (p. 226) seemi to b« k little doubtltJ on tl 
• Lsmbud. 190. (The authority tm thr Statute of Labouren.) 
•/Md.. 193-194. {The Ordioaooe ia 17 Edw. IV. (1477) e. 4). 
' Ibid.. 196-187 C7 Edw. VI (1553) r- 7). 
'tbid.. 303 (2 4 S Ph. A M. (1555) r. Iff). 
*nid., zae (33 Ben. VIII. (IHl) c. S). 
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gardens.' Other powers were expressly conferred on two or 
more Justices, to be exercised out of sessions; notably under 
the Riot Act of 1411,' and the Elizabethan Poor Law.' It 
will be noted, that all these powers are statutory ; because the 
Justices themselves are statutory officials, having no traditional 
or 'common law' powers. But it is hardly going too far to 
suggest that, in many cases, these statutory offences were really 
mere recognitions of ancient communal misdoings, which, in the 
earliest times, would have been the subject of fine or other 
punishmeqt in the Hundred Court, and, somewhat later, in the 
Leet sessions of the High Constable. Just in the same way as 
the new Justices had succeeded to the position of the sheriff as 
apprebender and custodian of persons charged with serious 
offerw«s, so they had succeeded to the jurisdiction of the decaying 
popular moots in the punishment of petty offences. 

Before leaving them, a passing reference must be made to a 
G«n«r«l question which has later become of importance. Was 
"^^^J^*^ the modern distinction between Quarter (or Gen- 
eral) and Petty Sessions recognized in the period 
under review? 

It is easy to make a mistake on this point. The modern 
lawyer thinks of Quarter Sessions as a Court by which more 
serious offences are tried, and as a court of appeal from Petty 
Sessions, which decides, in a ' summary ' manner (i.e. without a 
jury) on accusations of petty offences. But we have seen that, 
in the sixteenth century, petty offences were, to a large extent, 
tried and disposed of ' out of sessions ' ; and this practice con- 
tinued, to the great discredit of 'Justices' justice,' until the 
passing of Sir John Jervis' Acts, in the nineteenth century. 
So there appears to be no room for any sessions but Quarter or 
General Sessions. 

Nevertheless, it is quite clear that Lambard, at least, if not 
Fitzherbert, was familiar with ' special ' as distinct from ' general * 
sessions. He tells us.* that they are holden 'at other times, 
when it shall please the Justices themselves, ... to appoint 
them,' and, usually, only for special business, such as the delivery 
of gaols in populous towns. It appears to have been a moot 
point between Fitzherbert and Lambard whether at * special ' 
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• Lambard. 303 (43 Elii. (1601) c 7). 
> 13 HcD. rv. c. 7. 



■39 Elii. (1507) C.3. 
• Book IV, o»t>. 20. 
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session the Justices were at liberty to 'give in charge' all the 
statutes alluded to in their Commission; and the matter was 
complicated, for a particular reason. Just after Fitzherbert'a 
death in 1538, a statute had been passed ' for the institution ( 
-what were known as 'six weeks' sessions,' being, in fact, 
much like the modem Petty Sessions, for the trial of minor ■ 
oifencea in limited divisions of the county. But this statute, 
having been found oppressive, had been repealed in 1545;' 
and the business of 'the six weeks' sessions' had, thereupon, 
reverted to the Justices out of sessions. It was possible, thei 
fore, to argue, that ' special sessions ' were an attempt to revivi 
an abolished institution, and therefore invalid. 

Finally, on the subject ot Justices, it may be remarked, that, 
speaking generally, the Commission of the Peace, of which a 
Borough specimen appears in Fitzherbert,' is a commission 
jiuticM fQp ^jjg pounty ; but that Commissions of the Peace 
for boroughs were, evidently, not unknown In the sixteenth 
century.* During the Commonwealth period, indeed, some of the 
boroughs developed an elected magistracy ; but this practice, 
except as regards the Mayor (who was not, necessarily, a Justice 
of the Peace) was put down with a strong hand after the Res- 
toration, Save for these exceptions, however, it has been statute 
kw since 1535,* that the appointment of Justices of the Peace, 
even in counties palatine, is an exclusive right of the royal prerog- 
ative. 

Next in importance, in changing the character of criminal 
procedure in this period, to the appearance of the peace juris- 
diction, was the practical disappearance of the ancient procedure 
byway of appeal of felony. The nature of this procedure has been 
discussed at an earlier stage ; and we have seen how, by means 
of the new jury-system, the King's judges had succeeded in i 
stricttng the use of it.' 

Nevertheless, it is clear that, at the commencement of < 

present period, the appeal of felony was regarded, if not wid 

favour, at least with toleration, by the State. Poj 

the Statute of Gloucester' abolished the necessit] 

for ' fresh suit ' in conducting an appeal ; and 
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' 37 Hen. Vlir. p. 7. 
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1 Ibid. to. 77a. 




■ A'ilr. PI 


1. 51. 52. 


' 27 Had. VIII. c. 24, i 


1. 2. 


' 6 Edw. 


1 11278) c. 9. 



CRIMINAL LAW AND PROCEDURE 133 



m 

■^ CB 

^ that aa appeal brought within a year and a day of the 
eommission of the alleged offence should not abate for 
delay. But the tide quickly turned. The Statute of West- 
minster II ' provides for the punishment of persons bringing 
unsuccessful appeals. The Statute of Appeals of 1300 ' allows 
any person appealed by an 'approver' {i.e. an accomplice 
turning King's evidence) to put himself upon his country, i.e. ~ 
claim to be tried by a jury. A statute of 1399* forbade the 
hearing of appeals in Parliament — a rule which practically 
put a stop to appeals of treason. But the two steps which did 
moat towards abolishing appeals were taken in the years 1486 
and 1529 respectively, and were both of an indirect nature. 

Nothing is more characteristic of the sacredness with which 
the ancient right of revenge was regarded, even so late as the 
fourteenth century, than the rule which grew up as the result of 
the clause of the Statute of Gloucester, above alluded to. We 
have seen* that, when indictments were first introduced by the 
Assises of the twelfth century, there was considerable doubt as 
to the respective priorities of the Crown and the persons en- 
titled to prosecute an offence by way of appeal. The Statute of 
Gloucester, which, as just stated, gave the appellor a year and a 
day from the commission of tlie offence in which to bring his 
appeal, seems to have been taken as creating a 'close time ' in the 
appellor's favour. During that time, accordingly, the public 
prosecution was suspended; with, probably, the result that, 

I in many cases, the offender made good his escai>e entirely. 
This rule was, however, abolished by statute 'in I486, so far as 
appeals of murder were concerned.* 
Again, one of the drawbacks to a prosecution by indict- 
ment, from the injured person's point of view, was that, a con- 
victed felon's chattels being forfeited to the Crown, no restitu- 
tion of stolen property could be claimed by the prosecutor. 
Naturally in such circumstances, a prosecutor who was a powerful 
man of his hands preferred an appeal of larceny. But, in the 
1 year 1529,* it was enacted that whenever a person was convicted 
I of felonious robbery or larceny, 'by reason of evidence given 
I fcy the party so robbed, or owner,' the latter should be entitled to 



> 13 Edw. I. at. I (1281) c. 12. 
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■1 Hen. IV, e. 14 (4). 
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a writ of restitution of his goods, ' in like manner as though any 
such felon or feiona were attained at the suit of the party In 
appeal '; thus removing one of the chief inducements to bring 
an appeal of robbery or larceny. This provision had a substan- 
tial effect on the civil as well as the criminal law ; for it overrode 
the rule that purchase in market overt by a bonA fide purchaser 
conferred a valid title, and the exception prevails to the present 
day. It is not to be supposed, that even these changes in the law 
caused the immediate and total disappearance of the appeal of 
felony; and it is quite worthy of notice that the Appendix to 
Fitzherbert's work on the Justice of the Peace, published in 
1583, contains a full set of forms of 'appeals,' and there are 
several references to ' appeals ' in Dyer's reports. On the other 
hand, it is equally fair to point out, that the later Lambard, who 
wrote at the beginning of the seventeenth century, though 
he closely follows Fitzherbert's order, does not think it 
necessary to give forms of appeals. He gives, however, the 
form of the Writ of Restitution.' As is well known, the ap- 
peal of murder was revived, with dramatic effect, in Tkorn- 
fon'« Cage, in 1819; but the total abolition of appeals im- 
mediately followed.^ 

Finally, criminal procedure was rendered greatly more effective 
in this period by the severe restrictions placed upon the absurd 
privileges known as ' benefit of clergy ' and ' sanctu- 



ary.' As we have said.^ the former arose out 



the struggle between State and Church in the twelfth centi 
on the subject of 'criminous clerks' — i.e. jurisdiction to 
clerks accused of crime. The compromise arrived at in the 
Constitutions of Clarendon* was not kept, mainly owing to the 
intUgnation felt for the murder of Becket : and it was well 
understood, that the handing back of the accused to the clerical 
tribunal on the plea of privilege, was a mere formality precedent 
to his liberation. Moreover, in the twelfth century, the line 
between cleric and lay was very vaguely drawn, owing to 
the existence of a number of ' minor orders ' : while the 
rough and ready test adopted by the royal judges enabled 
practically any man who could get up the small quantity of 
Latin necessary to enable him to repeat a well-known verse of 
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of sanctuary, which we are now discussing. Ji\ the accused 
could succeed in reaching some place which was .sheltered by 
the protection of the Church, before the avenger of Wlood caught 
him, he could, practically, e\'ade the challenge to (battle ; for 
the thunders of the Church would have blasted the (faring ' ap- 
pellor ' who had ventured to drag the fugitive from 'the sacred 
precincts. But the privilege was confined, strictly, tn the local- 
ity ; and worked a suspension, only, not an extinction of tfce feud. 

The situation was, however, at that, intolerable to both 
parties. The fugitive was, virtually, condemned to perpetual 
imprisonment ; ' for, the moment he left the place of sanctuary, 
he could be attacked. The accuser was, virtually, condemned 
to perpetual watching outside the sacred spot; unless he was 
prepared to allow his adversary to escape. No doubt, advan- 
tage was often taken of the delay to arrange some kind of a 
compromise between the parties, i.e. generally, the payment of 
the blood-fine or ' wergild.' But, as has been explained in an 
earlier chapter,^ there seems to have been no power, at any rate 
in the earliest days, to compel the acceptance of ' wer ' or ' wite.*a 

Apparently, however, a way had been found out of the diflBwJ 
culty, before the close of the Middle Ages, in the practice of- 
' abjuring the realm,' which we find fully recognized in the 
Assises of Clarendon and Northampton.^ The accused, in the 
presence of the coroner, took the oath of abjuration, became, in 
fact, an outlaw, and was then given a safe-conduct, under sheltc 
of which he was passed from constable to constable to the s 
where he took ship for a foreign clime, and was seen no mom 
in his native land. 

Perhaps the most remarkable fact in the history of ' sanctuaryl 
is that, as the evidence abundantly shows, it was incorporate! 
apparently without question, into that new royal criminal pro 
cedure by indictment which, as we have seen,' was introduce 
in. the twelfth century. It was quite natural, according ' 
our ideas, that the wild justice of revenge should be curbed bH 
some such restriction as that afforded by the privilege of sancttti 
ary ; but it is somewhat startling to find what we should considt 

' The incoiiVEnienrcH altendant on this gtsto of affoin arc detailed. With a 
dimtucss than cl(^eauc(■. in thp Arlicuti Cleri oS 1315. 
'Ante. DO. S.O. 
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to be the passionless justice of the State subjected to a similar 
control. Perhaps the impartiality of the State was not so com- 
plete as in modern times ; perhaps the idea (which we have traced 
in other quarters),' that the King ought not to have any unfair 
advantage over the private prosecutor, was responsible for 
the incorporation of the privilege into true criminal law. At any 
rate, the adoption is beyond question ; for we find the AriicuH 
Cleri of 1315,^ not merely providing remedies for some of the 
minor defects of the situation, but exempting clerics altogether 
from the necessity of abjuring the realm after taking sanctuary.' 
It was not, apparently, until the sixteenth century, that the 
mischief of the privilege began to be realized; and, even then, 
the first thought of the reformers seems to have been in a direction 
which to us appears quaint enough. The advisers of Henry 
Vlil seem to have regretted the loss to the kingdom, by the 
process of abjuration, of so many active spirits, who, though 
not exactly modelled after a Sunday school pattern, had in them, 
doubtless, the making of 'expert mariners,' and ' very able and 
apt men for the wars.' * Accordingly, the person who has fled 
, to sanctuary, was not, after taking the oath of abjuration, 
► to avoid the realm, but to remain a perpetual prisoner under the 
- control of the authorities of his chosen sanctuary, whence he 
could, doubtless, be released by the royal oflScers anxious to secure 
recruits for army and navy. He was not, however, allowed to 
disport himself in his former lawless manner ; for the commission 
of felony after abjuration was to involve loss of the privilege of 
sanctuary. 

But, a few years later, probably under the double influence 
of the decay of appeals and the feeling against Church privileges, 
we find a stringent statute ' on the subject, which, whilst not 
reversing entirely the policy of 1530, in efTect renders It of less 

I importance. A large number of sanctuaries are abolished ; and, 
to fact, only parish, cathedral, and collegiate churches, together 
with eight other specially favoured places, are to retain what 
Was, doubtless, a very lucrative privilege. Moreover, persons 
committing murder, rape, burglary, highway robbery, house- 
' Antt. p. lis. ' 9 Edw. II. at. I. pc. 12, 16, 

' TbU provision (c. IG) clearly lieiiiDiutrBteB that the compromise o[ the Constitu- 
tioaa ot ClarendoD. on the lubject of criminouB derk». had brokon down. ClBrical 
iiDiiiuDity from lay junsdiction ia opebty udmitted by the Btatul«. 
' 22 Ben. VIII (1630) c. 14. • 32 Hen. VIU (IMOJ e. 12. 
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breaking, or arson, are excluded entirely from privilege of sanctu- 
ary; and the number of fugitives which may be sheltered in 
any one sanctuary is restricted to twenty. All this legislation 
was repealed by a statute of James I, passed in the year 1604,^ 
which is noteworthy as an early example of what would now be 
called a ' Statute Law Revision Act.' But, whatever may have 
been the object of this apparently retrograde step, it was of no 
great importance ; for, in a statute of the year 1623,' the privilege 
of sanctuary was entirely abolished. 

1 1 Jao. I, 0. 26, 8. 34. ' 21 Jao. I, o. 28, •. 7. 
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CHAPTER XII 



CIVIL PROCEDURE IN THE LATER MIDDLE AGES 

T I THE gradual severance of criminal from civil proceedings 
J_ which, as has been explained in the preceding chapter, 
resulted from the introduction of indictments and the 
gradual abolition of " appeals,' paved the way for the develop- 
ment, on scientific lines, of purely civil procedure, i.e. of pro- ,- 
cedu're in actions between citizen and citizen for the vindication J 
Vrtitea of private rights. For, whilst the direct connection 
eadings between true criminal procedure and the ancient 
right of vengeance Kngered long in the public mind, and produced 
that intense conservatism which retained, in criminal procedure, 
the archaic oral pleadings and the minute correctness of detail 
which characterized the appeal of battle; in the less heated 
atmosphere of civil procedure, convenience and legal science were 
allowed freer play. Thus it seems quite clear, though the exact 
dates elude us, that, by the beginning of the sixteenth century, 
the ancient oral pleadings in open court, uttered by the ' serjeant ', 
or ' countor ' of the parties, had given way to the more convenient 
written pleadings which, after being exchanged between th* 
parties, were enrolled on the records of the tribunal. At ^ny 
rate, it seems impossible to believe that the elaborate and lengthy 
pleadings set forth in the Liber Intmtiouum of 1510, and the I 
other early ' Books of Entries,' ' were really intended to be 
delivered by word of mouth;' though the perpetual recurrence 
of the phrase ' comes and says ' reminds us of tlie earlier practice. 
These books show us also, that the sequence of steps so familiar 
to the later pleaders was already established In the sixteenth 
century. After the narratio or 'declaration' of the plaintiff, i 
r dllcusaEoa are those of 



' The most [amous of these in the period now i 
RuteU 11661), Coke (1614). and Broffolow (16SJ) 

» On the other hand, the statute of 1302 t3fi Edw. Ill, et. I, c. 15) which required 
pleadinga to be in the Euniish touftue. uppeors to osauoic that they were delivered 
orally is Court by the 'serjeantH and other pleaden.' 
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comes the ' bar ' or ' plea ' of the defendant, followed hy the 
replicaiio or ' reply ' of the plaintiff, and this again, if necessary, 
by the rejoinder of the defendant ; till, at last, the parties 
attain their desired end, viz. the joinder of issue on some definite 
question which can be submitted to the jury. But this process 
was rendered even more artificial and complicated than it need 
otherwise have been, by a curious reaction which seems to ha\e 
taken place quite early in this period, and which led to the 
development of the highly technical process known as 'giving 
colour.' ^5 

We have seen ' that, as a result of a series of procedural re-^| 
forms extending over part of the twelfth and the whole of the ^ 
thirteenth centuries, the jury had gradually ousted the 
older methods of trial as the ordinary procedure in 
civil as well as criminal cases. Though the details of this impor- 
tant development, especially in the later stages, are still among 
the unsolved mysteries of English legal history,' we may take 
it as settled that, at any rate by the middle of the fourteenth 
century, the ordinary civil action at common law was tried by a 
jury of twelve men. 

But, apparently, the defects of the jury system had already 
made themselves felt ; and from the beginning of the fifteenth 
century, and especially in those very proceedings. E.g. assises, 
entries, and trespasses, to which the jury-system had from the 
■first been essential, we notice a curious plan adopted for the 
purpose of mitigating its defects. Thus, in a case of the year 
1400,* the parson of Saltash brought a Writ of Trespass for 
goods taken in Saltash. Now there can be little doubt that the 
defendant had taken the goods ; and, therefore, that if he had 
contented himself with a simple denial, or, in the words of later 
days, ' pleaded the general issue ' of ' not guilty,' the jury would 
infallibly have found against him. But the defendant believed 
himself able to justify his proceedings as servant to the Dean of 
Windsor, who was ' parson ' or rector of Saltash ; and so he 
alleged a taking in that capacity and an attempted seizure by 
the plaintiff. Thus he raised a question of law, the decision of_ 
which was for the Court, not for the jury ; and though, i 

1 Ante. pp. 46-62. 

* The idobC notablo contribution to the aiibject U Thfiyw'i Traotitt on M 
at Ihc Common Lav (LoihIod and Goaton. 1S98). 

• Y.B. 2 Hen. IV, fo. t>. pi. IB. 
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particular case, the point of law went against the defendant, the 
propriety of the fictitious story was not questioned. The illus- 
tration given in Doctor and Slvdent ' is an Assise of Novel Dis- 
seisin brought against an occupant of land by a stranger of whose 
title the defendant knows nothing. If the defendant wefe to 
plead simply ' no wrong nor disseisin,' i.e. the general issue, he 
might find himself defeated by a hostile verdict on some techni- ' 
cal disseisin committed by a predecessor in title. Even if he 
were to put his own title in evidence, that would not help him ; 
for that would be a plea ' amounting to the general issue,' and, 
therefore, going to the jury as a whole. But, by giving the 
plaintiff a 'show,' or 'colour,' i.e. by imagining a fictitious title 
for the plaintiff, specious, but inferior to his own,' and asking 
the judgment of the Court upon it, he avoided the general issue. 
Naturally, the plaintiff, unwilling to have an inferior title thus 
' surmised ' or put upon him, replied with his real title ; and 
thus the question came before the Court as one of law. In the 
report of the leading case on the subject of ' colour,' viz. Doctor 
LeyfieUl's Case, decided in 1611,* it is said by Coke, that every 
' colour ' ought to have four qualities, \tz, : — 

1. It ought to be a doubt to lay people {or, as it is some- 
times put, to ' the lay gents ') ; 

2. It ought to have continuance, i.e. it must feign a state 
of things existing at the date of the cause of action ; 

3. It ought to be such as, if it were of effect (i.e. true) it 
would maintain the action ; 

4. It should be given hy him who is in by the first convey- 
ance, i.e. has apparently the older title ; because he is 
the true defendant, the presumption being in his 
favour. 

It must, of course, be remembered that, during the latter 

Wpart of the period now under discussion, tliere was growing up, 

I SquitT, alongside this common law, technical, ' litigatory ' 

procedure, another system of civil procedure of a 

vholly different character. This was the procedure of the 

' Dialogue, II, chup. 53. 

■The example id Doctor and Sliuhnl is that the plantilT claiinB 'hy eolour of k 

_ aio! feoBment.' which, without livery, would not hava paosed seiain. This appeals 

to have beeomo ramtnoD form; for in 1606 an ignorant pleader actually applied it 

to SDodfl, with disastrous reaulta, (or goods did pass by deed without livery IRadford 

t. Harbvn. Cro. Jftc. 122). 
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Court of Chancery, which, at least from the end of the fourteenth 
century,' had become a tribunal of resort for suitors whose 
cases were not covered by the common law Register of Writs. 
Chancery procedure differed in almost every conceivable respect 
from the procedure of the Common Law courts. In the first 
^ place, it did not treat the parties as equal rivals, coming for a 
decision of strict right ; but as petitioner and respondent in a 
matter of grace. Accordingly, the proceedings in a Chancery suit 
did not begin with the issue of a Writ Original, in a stereotj^ped 
form, but with an informal petition, or Bill, in which the com- 
plainant set forth his grievance in artless language. Then, 
if the petition disclosed a primS facie case for the interference 
of Equity, the Chancellor issued a judicial Writ of Subpoena - 
against the respondent, or defendant, bidding him. under pain 
of £100, appear and answer on oath the petitioner's complaint. 
No doubt, at first, as in the Common Law courts, the pleadings 
in Chancery were oral ; but, by the beginning of the seventeenth 
century at the latest, it is clear that a regular succession of 
written pleadings — bill, answer or plea, and replication or 
reply — had been established.* Only, it must be remembered 
again, these pleadings were not. like those of the Common Law 
courts, technical and often imaginary arguments drawn out to an 
issue; but merely statements of facts. Even the 'demurrer,'* 
which at Common Law was a highly technical step, raising a 

■ Tho earliest ChoDCBry reporta that are oonveiiiently scceflrible sre tboM priateil 
in the Record Commigaion'B CaUndari of Froeealingii in Chancery (IM27). aod in the 
Seidell Society's Selrd Caaa in Chancem (Vnl. 10) , tagEthcr vith oceasiana] eiamplvs 
in Bellewe's Lei An* du Roy Richard Le Second, Thtise naiies ahov that the Equitj' 
lurudicdon of the Court wea well eatabliahod ia the latter hsjr of the tourteonth 
century. 

* The Subpcenn ad mpondendum, which must be Rsrefully diatiiiKuished from 
the Subpipaai ad leslifiaindum (to conipcl tbu Bttendooce of a. witocBs), ia sttributni 
to the JDvention of John Waltham. Maater ol th<- Rolls. 1381-1386. It is aaid. but 
with doubtful truth, by the Serjeant in Ilia poniment oa Doctor and Sludenl (Appen- 
di(. Part II), to be tho proceM alluded to tn a atatuto of 1393 (IT Rie. II, c. 6). 
It ia, however, certainly pointed at by the 15 Hpu. VI (1436) e. * ; and the inoreiu- 
iog power of the Chancery jurlgdiction at the oommencemeDt of the fflitcentfa ctsn- 
(ury is obvious from the Appendix to DoeJor nnd Sludeiil, The Serjeant malieiouBly 
pointa out. that the Writ of Subprena will not be found in Fitiherbert (.Vofum 
Bmrium), obviously the clasaical treatise on writs of that peroid. i.e. about 
1520. 

' See Bacon'i celebrated Ordinanca, published in his Law TraeU (ad. ITSTJ^ 
Bacon became Lord Chancellor in 1618. 

' A demurrer waa a plea by which tho person demurrine adnutted t 
Btateil by his opponent, but denied that they warranted the Ie ~ 
Irom them, II was a highly dangerous step: for. if the detT._ 
the oth^r party ^t judgment at once, on the admitted facts. 
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technical question of law, was, in Chancery, merely a suggestion 
that the plaintiff was already provided nnth a legal remedy, and 
had no need, therefore, to resort to the aid of Equity. 

Again, the Court of Chancery was by no means content to 
play the part of indifferent umpire in a judicial duel ; its budness 
wa3 to examine the defendant and purge his conscience of its 
burden of guilt. Its proceedings were ' inquisitorial,' in the 
strict sense. They involved the administering of a searching 
examination to the respondent; and, though the course of this 
examination was, doubtless, suggested by the plaintiff, it was, 
in theory, administered by the Court,' Thirdly, there was no 
jury, for whose sake the pleadings had to be worked up to a 
definite issue of ' aye ' or ' no ' ; it was for the Court to pro- 
nounce a decree on consideration of the whole facts. Therefore, 
though Equity pleadings in later times often assumed portentous 
length, they were free from the technical rules of Common 
Law pleading. Finally, in its decree, the Court of Chancery 
proceeded in personam, by imprisoning the defendant until 
he obeyed the order of the Court, or even, if necessary, issuing 
commission of rebellion ' against him; whereas the Common 
Law judgment either directly bound the property in rem, or was 
restricted to the award of damages, to be ' made ' by sale of 
■the defendant's chattels or body (Ca. Sa.), or, at the option 
of the plaintiff, by seizure of half his lands, under the new remedy 
of Elegit introduced by the Statute of Westminster the Second.* 
It will, of course, not be forgotten, that, towards the end of 
,the period under discussion, the superiority of the Equity juris- 
diction in cases of conflict between it and the Common Law courts 
;was vindicated in the well-known dispute between Chief Justice 
Coke and Lord Chancellor Ellesmere, in which. Coke having 
procured the indictment at the Middlesex Sessions of two de- 
fendants in Common Law actions who had applied to Chancery 
for injunctions to stop the plaintiff's proceeding, the Grand 

' The dftcndnDl is not to bo ssamLoe'l upon intcrroBatoriM, except "it be in very 
•ABBS, by eipresB order of the Court" (Bacon. Ordinancfi. No. 70). 
ZA^. t. (1385) M. I. r. 18. Of mane, by means of arreat ou mesne proc 
Ftiie CommoD Lav courts had also considorable powers against the person ol 
■ dnfcndanl. But that is a di&ercnt matter, to be c-iplaioed later. No doubt, on 
Other hand. Chaneery had invented the process of sotiueslratiou. by which property 
in dispute eould be seised into the hands of ofHcials appointnl by the Court, to put 
pnaiBure on a eonlumarious defendant. But Lord Cfaaucellor Hatton's attempt to 
make a Chancery decree bind the legal estate directly, like a Fine, «u not successful. 
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Jury ignored the indictment, and, tiie matter having been taken 
up by the Law Officers, the King decided (though in somewhat 
ambiguous terms) in favour of the Chancellor.^ 

It is hardly possible to leave this part of the subject, without 
pointing out, that the procedure of the Court of Chancery re- 
chucBT* sembled tliat of the Court of Star Chamber, almost 
•nd stM as completely as it differed from that uf the Common 
Law courts. So striking. Indeed, is the resemblance, 
that the Star Chamber is sometimes called a ' court of crimitial 
equity' ; and suggestions of a common origin are frequently met 
with. The latter raise a conjstitutional. rather than a legal ques- 
tion ; but the resemblance between Chancery and Star Chamber 
in the matter of procedure is indisputable. Like the Chancery, 
the Star Chamber began with a Bill, followed by arrest and 

' examination of the defendant. As became the criminal char- 
acter of the proceedings, the examination was more stringent 
than in Chancery ; sometimes, it is to be feared, leading to actual 
torture. But the principle was the same. So too, the tact that 
the accuser and the accused were not on equal terms. The 
accuser was merely the informant, on whose e\'idence the Court 
might, if it thought fit, act, but who was not brought face to 

^ face with the accused. There was no jury, as there was none 
in Chancery, to decide between the parties. Finally, the decree 
of the Court of Star Chamber, like that of the Chancery, was 
against the person of the defendant ; though, doubtless, a heavy 
fine might also be levied from his goods. So striking are the 
resemblances and differences between the procedures of the 
three jurisdictions that it may be of interest to set them out in 
tabular form. (See page 1(>7.) From this it will be seen, that 
the procedure of the Court of Chancery agrees with that of the 
Court of Star Chamber in no less than seven points, and 
differs from it only in two; while, conversely, it differs from 
the Common Law courts in seven points, and agrees only in two. 
Finally, on this point, it is not unworthy of mention, that when, 
in accordance with somewhat later practice, it became common 
to appoint a Lord Keeper, or Commissioners for executing the 
office of the Great Seal, instead of a Chancellor, the commissions 
of these officials, until the abolition of the Court of Star Chamber, 
specially empowered them to hear causes in that tribunal. 

' Racoa alliKles to the royal decree (36 July, 1616) in hu Ordinanct* (Nn. 33).^H 
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With regard to the topics specially dealt with by the Court 
of Chancery at the beginning of the sixteenth century, a very 
useful summary will be found in a criticism of the work known 
as Doctor and Student, previously alluded to. This is supposed 
to be a commentary, by a 'Serjeant of the laws of England,' 
on certain subjects dealt witli in the two Dialogues which com- 
pose the main treatise ; and though, being obviously written 
from the point of view of a common lawyer, it must be regarded 
with some suspicion, its temperate and reasonable tone, together 
with the verifiable truth of many of its allegations, forbid us 
to treat it as a mere party squib. In Part II. of his criticism, 
the Serjeant enumerates the following cases in which it is ad- 
mitted that a Subptpna will he, viz. : — 

1. Discovery of documents; 

2. Perfecting of imperfect conveyances for valuable con- 

sideration (where there was an express promise, the 
Action of Case lay at the common law) ; 

3. Recovery of rents reserved In conveyances of the whole 

estate of the grantor ; ' 

4. Defence against unconscionable claims, e.g. when the 

plaintiff has been sued at cdmmon law on a bond 



I 



1 Thew were void at 
after the eoecutioo of th 

Of courae by uaiiig the proper forms he could have gi 
which au buIk would have lain. 



Lav, bcpause, as the Braotor bad aa 
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himself a rent eharge. (or 
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which he has really discharged. (This was, probabl^H 

an early case of the ' common injunction ') ; ||H 

5. Performance of ' uses.' ' ^M 

This list agrees fairly well with the doggerel summary attributdH 

to Sir Thomas More — H 

'Tliree things are to he judged in Court of CDnscieQc«. ^| 

Covin (fraud), accident, and breach of coafidence.' H 

But it is noteworthy that, as the Serjeant has no difficulty infl 
showing,' there were many other hard cases for which no remedy I 
lay, either in the Common Law courts or in Chancery ; as. forj 
example, that of the man in respect of whose land a Fine witl|.| 
proclamations had been levied by another who knew perfectly 
well of his opponent's title, and yet took no steps to make him 
aware of the proceedings, or, a still more glaring case, when a 
man had bought goods on credit and died, and the creditor 
could not bring Debt against the debtor's executors, because t 
debtor would have been entitled to ' wage his law,' Thus it I 
clear that there was ample scope, despite the efforts of thi 
ChanceUors, for the enterprising law reformer, in the first hat 
of the sixteenth century. 

Apart from these general features, the period is marked by- 
three events of first-class importance in the history of civil 
procedure, viz : (i) The establishment ot a common jurisdiction 
in the three Common Law courts at Westminster hy means of 
legal fictions; (ii) the introduction of arrest on mesne process 
as an ordinary step in civil proceedings ; and (iii) the perfectioa 
of the Action of Ejectment as a general process for trj-ing ti1 
to land. A few words must be said about each of these events,.; 
but the first two are so closely interwoven, as reciprocal cauas' 
and elTect, that it wil] be necessary to treat of them together. 

It will be known to all students of Constitutional History, 
that, of the three ' Courts of Common Law at Westminster.' 
which, for nearly six centuries, administered the Common Law 
in the name of the King, only one was. in origin, a court of 
1 general jurisdiction for ci\'il causes. This was the Court of 
f Common Bench, attributed to the action of Henry \l, who. 
according to Benedict ot Peterborough, selected, in the year 

• Chapt. II-VI. • Chaps. VII and VIU. ] 
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117S, five persons from his household, and directed that they 
'should not depart from the King's Court, but there remain to 
hear all the complaints of the kingdom, and do right '; cases 
(if peculiar difficulty being reserved for the hearing of the King 
himself, with the advice of his wise men.' Thus arose the Court 
held before ' Our Justices at Westminster,' the ' certain place ' 
chosen in obedience to article XVII of the Great Charter. In 
theory, the King's or Upper Bench, the Curia ad placita corfiw 
Rege tenenda, only exercised the reserved jurisdiction described 
above, for cases of peculiar difficoltj',' and dealt with matters 
in which the Crown was peculiarly interested, e.g. the 'prerog- 
ative' writs of Certiorari, Prohibition, and the like, and the 
prosecution of criminal offences. So too, the Exchequer of 
Pleas, which, as we have seen,' dates from 1268, at first dealt 
only with matters really arising in the course of the collection 
of and accounting for, the revenue, as described in the Dialogue 

kf^ the Exchequer.* 
The Common Bench, or Common Pleas, then, was the normal 
and proper court for the commencement of ordinary civil process ; - 
■ and, in the absence of special circumstances, the 

the Common forms of writ assume that the defendant will be 
'"' ordered to appear ' before Our Justices at West- 

minster.' It was not, however, very easy to compel the defendant 
^b to obey a writ of summons ; for, as we have previously seen, early 
^~ tribunals find themselves in the greatest possible difficulty 
~ in the face of a contumacious defendant. Apparently, during 
the earlier part of our period, in an ordinary civil action in the 
Common Bench, after the service of the summons by the sheriff's 
^ officers, and the failure of the defendant to appear, the sheriff 
|V.«ouId then 'attach' the defendant, i.e. order him to find sureties 
^K'CKAgcs and pledges') to appear; and, if he refused, or broke 
^V llis pledges, could then by various degrees of seizure, distrain 
^F-Mm by all his lands and chattels to appear.* But it these steps 
Hf-proved unavailing, there was, apparently, no power to proqeed 

^B >S.C. 1.11. 

^H • This waa, probably, the origin ot the jurigdiction in appeals from Iho Common 
^B'lneBa. whirh wu exerrisod by the Court of King's Bonch until the re-orEaniiation of 
m tile Exchequer Chamber In 1830 (11 Geo. IV and I Will. IV. c. 70). 
' .4nte, p. 24. • 3.C. 168-248. 

' These various forma are eiven in the Reoiiirum Brecium IJwliciidium) of 16ST, 
at p. I. Id their eomewhat later shape tbey may be aeen in Blackatone Comm. Vol 
III. App«. m. 
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in the defendant's absence ; and the only thing to be done was 
to go through the cumbrous and dilatory process of ' outlawing ' 
the defendant, after which, if he appeared in public, he could 
be arrested by the Writ of Capias utlagatuin. But the process 
of outlawry was laborious and costly, involving no less than 
five ' exactions ' at successive monthly County Courts, inter- 
spersed with proclamations, before the issue of the Capias 
uUagatum. 

It was, in all probability, this helplessness of the Common 
Pleas in the face of a contumacious defendant, that gave the 
Th C Diu "^"'' Courts of the King's Bench and Exchequer 
their opportunity of stealing some of the business 
normally belonging to the first -named tribunal. For these 
latter courts, being specially concerned with enforcing the 
King's claims, were armed with the powerful weapon of a C gpia s 
ad respondendum, i.e. a writ directed to the sheriff, bidding | 
him arrest the defendant at once to answer the plea of our * 
Lord the King. For it was not to be tolerated, that a person 
accused, for example, of force and arms against the King's p 
should be allowed to defy the tribunal before which he i 
called to account. * 

The King's Bench, therefore, if the plaintiff wished to enforce 
a debt, offered him a cunning device. He issued a writ based 
on a wholly fictitious trespass alleged to have been 
committed by the defendant. This trespass, had it, 
in fact, taken place, would have given the King's Bench genuine 
jurisdiction ; for all Trespass, as has been said, involves, techni- 
cally, a breach of the King's peace, and subjects the offender 
to tine and imprisonment. But, as it had not, in the case sup- 
posed, really taken place, and, moreover, was not the object of i 
the action, the plaintiff was allowed to add ('ac cliam') to his/ 
claim in Trespass, a claim in Debt for his real demand; and,' 
thus, as the action was nominally Trespass, the plaintiff couid 
Mecure the defendant's arrest by a Capian ad respondendum. 
When the proceedings came before the court, the allegation of 
a trespass was quietly dropped, and the case proceeded as though 
the action had originally been in Debt, Thus the plaintiff 
obtained the benefit of the superior process, while the Court of 
King's Bench secured the profitable jurisdiction in Debt. But 
a simpler expedient was soon devised. 
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The right of the King's Bench to proceed in Debt on a Writ 
of Trespass was basetl on the oM estahUshed doctrine, that that 
BjUoj Court could take summary proceedings to regulate 

Middlesex tj,,, affairs of all prisoners in the custody of the King's 
officers. Having becu arrested for Trespass, the defendant was, 
tit- facto, in tile custody of the sheriff, and, therefore, came 
within this principle. 

But it was easier still, and less costly, to avoid tlie necessity 
for the actual issue of a Writ of Trespass, and simply to assume 
that the defendant was already in the custody of a royal officer. 
This, of course, could only be done with the connivance of the 
Court ; but, this connivance being secured, the plaintiff then 
simply presented a petition or Bill, called an 'English Bill' 
from the fact that it was in English (whereas a writ was in Latin), 
and, more usually, a ' Bill of Middlesex!,'nfrom the fact that the I 
King's Bench usually sat in Middlesex. This Bill stated,' that 
the defendant was in the custody of the Marshal of the King's 
Bench on a plea of Trespass within the verge," and that the King 
was petitioned to make him pay a debt due to the plaintiff. 
Thereupon a precept was issued to the sheriff of Middlesex, 
bidding him produce the defendant to answer to the-plea of 
Trespass ' and also ' (ac etiam) to the plea of debt ; and, in the 
highly probable event of his not being found within the county 
of Middlesex, a further writ, known as the Latitat, was issued * 
to the sheriff of the county where he was really belie\ed to be, 
or where, in the picturesque language of the writ, 'it is sufficiently 
attested that the aforesaid R. lurks (latitat) and runs about.' 
Thus the defendant would be arrested ; and the proceedings 

R would continue in the King's Bench. 
[ The Exchequer acquired jurisdiction in ordinary cases by 
fen equally ingenious device. The normal process in the Ex- 
ThB chequer was by 'suggestion,' or 'information,' i.e. 

Qaomintu giving notice to the royal officials of a possible claim 
on behalf of the royal revenue. This process was apt to be 
abu.sed; and, as will be seen later,' special precautions were 
afterwards taken to prevent it being adopted as a means of 
oppression. A particular variety of suggestion, however, known 

^|L ■ The lorni ib giveii in Bloclutoae Comm. Vol. HI, Appi. III. 

^^H '1,1, msemult irithiD the verse ot tile Court, ft peculiarly heinoiu oSanoe. 

^H >/>o«f, pp. 335,330. 
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as ihe Writ of Quominus,' seems to have been used for no more 
harmful purpose than the acquiring of jurisdiction by the Court 
of Exchequer in ordinary civil cases. The fiction was, that the 
plaintiff owed money to the King, and the defendant to the 
plaintiff ; so that the delay of the defendant to pay the plaintiff 
caused the latter to be in default to the King — 'whereby (the 
plaintiff) is the less (qiiominvs) able to satisfy Us the debts 
which he owes Us in Our said Exchequer.' Here, too, as a claim 
of the King was involved, arrest by the sheriff followed as a 
matter of course ; and then the proceedings continued in the 
Exchequer. 

It is not to be supposed, that the Court of Common Bench 
would peaceably stand by, and allow its monopoly to be in- 
•Aclium' fringed in this glaring manner, witliout making an 
Again effort to retaliate. Accordingly, that Court seems 

to have claimed original jurisdiction in Trespass from a very 
early date,' and, also by means of an ' ac etiam ' dause, to have 
allowed suitors to add to a plea of Trespass a claim of debt or 
any other civil claim,* with the consequent advantage of being 
able to secure the arrest of the defendant on mesne process. 
No doubt at first the plaintiff aim went through the form of 
issuing the ordinary process of 'attachment' and 'distringas' 
also ; but, as Blackstone informs us,* these steps were ultimately 
dropped, and the issue of the UTit of summons {or 'original ') 
was followed immediately by that of a Capiat ad respondendum. 
It should be observed, also, that, by direct legislation, the power 
of arrest on mesne process had been extended, in 1352, to the 
actions of Debt. Detinue, and Replevin,' and, in 1503, to tht 
comprehensive action of Case,* which, as we have seen,' by 
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I The form U given in Blackstono Comm. Vol, 111, Appx. HI. Ii 
been foundwl on the practi™ described in Seel, XV of Part II o( the Dialogue oj 
Eichopun- (S.C. 237). 

' By Fitiherbert'B time Trespara [ay indifTerratly in the King'i Bench fuid ihe 
Common Plpus (Nafura Breitivm. S6 I) : and Me the Btalemont of Hale. C. J., in 
his poathurooiis Ditcourae Concerning ihe Coiirls of Kino's Bench and Common Pleat, 
reprinted in Hu'^rave's Laic Tract*, Vol. I, p. 307, 

' Blackstone, Comm. Vol. Ill, 2S1. (Blackstone doca not quote any nuthonty ; 
but hia statement is bomn out by the wording ol the statute of 1661, to be de~ 
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-9 that 



'Jute, pp. 130-148. 
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time included the action on the simple contract, as well as many 
actions of Tort, and which certainly lay in the Common Bench. 
Thus, not only did the three Common Law courts practically 
acquire an identical jurisdiction in civil cases,' but. incidentally,' 
the power of arrest on mesne process became firmly fixed as 
a normal step in civil procedure. It was mitigated only by the 
clause in a statute of 1444,^ which enacted that the sheriff and 
other officers should let out of prison on 'reasonable' ball, all* 
manner of persons being in their custody by force of any writ, 
bill, or warrant in any action personal. And even this mitigation 
was soon severely restricted by evasions, which ultimately 
established, that not merely ' common ' or reasonable, but 
SpccU 'special' bail might be demanded as of right for the 

defendant's appearance in actions of Debt. Detinue, 
Trespass to goods, or Case (other than slander), if the debt or 
damages claimed exceeded twenty pounds, and that it might 
be insisted on by the Court, at its discretion or on a specific 
application, in other cases such as Co\enant, Battery, Con- 
spiracy, and False imprisonment.^ Apparently Slander (not 
being 'slander of title,' which was not defamation at all, but an 
ordinary action of Case) was the one instance in which ' special 
bail ' could not be exacted.' 

The third great change in the civil procedure of this period 
is the invention and gradual development of the action o f 
Ejectment. 

As was previously pointed out, in dealing with the early history 
of terms of years,^ the Writ of Ejectio Firmae was, originally,' 
Eleciio * mere variety of the great Writ of Trespass, and, 

''""• therefore, sounded in damages only, not in specific 

ivery. As such, however, it remained, substantially, the only 



> It i* clearly lUsuRied by the itatut 

ippeola from the King's Bencb lie to tht 

■4f Debt, DettDue, Account, and CaMi ae 

T'betwwu private petaiiDB, are within thi 

' odd that, cvea in Elisabelb's reign, the 

•23 Hen. VI. c.'9 (S). 

' RiUei and Orden for Iht Common 

<Coolte, Rules, Ordert. and Notina, Sect. 

made in 15S2 (34 Elii.}. There was t 

aa heir oi personal reprvodntative. 

* Thia was, probably, because of its i 
<Ke an(t. DP, 145. 146). 

• AnU. p. 90. 



e of 1SS5 (27 Eli(. e. 9, s. 2) which made 
Court of Exchequer Chamber, that aotiom 
well B9 Ejeotment and Treapnag. even when 
juriadirtLoD of the 'King's Bt'iiph.' (It ia 
term 'King's Bench' is retained.) 

Pitas, made in Mi<:hae1mas Teno, 1634 

XII). Apparently this Rule was originally 

icepcion when the defendoQt was sued 

it adoption from the ecdcaiiutical courts 
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remedy open to the lessee for years,' against a mere stranger, 
until the middle of the fifteenth century ; and, so long as its 
original limitations remained, the lessee for years could hardly 
be said to have an estate in the land. But, about the middle nf 
the fifteenth century,^ the Courta began to toy with the notion 
that not merely damages, but the term itself {i.e. possession 
of the land) could be recovered by the Writ of Ejectio Fin 
In an imjjortaiit case, which came before both the Benches 
14(J7,* for Debt on a lease made by a man and his wife, Catesby 
and Fairfax, two eminent counsel who soon afterwards became 
judges, argued without protest from the assumption that, in 
an action of Ejectment, the plaintiffs could have recovered their 
term. By the year 1481, the doctrine had become, apparently, 
unquestionable ; for in that year we find it uttered by no less a 
person than the Chief Justice of the King's Bench.* The first 
actual decision, however, is said to have been in the year 1499, 
when jtidgment was given in Ejectment, not only for damages, 
but for the recovery of the house and appurtenances.^ Fitzher- 
bert, who wrote in the first half of the sixteenth century, states 
the new rule without hesitation ;' and by the second half of t!ie 
, sixteenth century it was in full working order. ^ Thus the lessee 
I for years acquired full status as a tenant, and was able to recover 
I his term, both as against a stranger, as well as against the lessor 
' and the latter's feoffees.^ 

But the action of Ejectment would not have fulfilled 

■ Ro hnd. al (nurse, the remedy of Coven&nt and Quara Ejecit; and by 
oould recover bin lortti. But the Quarc Ejccit only lay agtuost tbe Icasor and 
lenor'a (eoffee (Y.B, 19 Hen. VI (1440) fo. 58, pi. 19): and the Coviinant 
against tbc lessor and hia heiiv. and wbea the leaso van under aeal. 

■ Tbe doubt ia mooted by Choke (afterwards a judge) in 1454 (Y.B. 33 Hem. 
p, 42, pi. 19). 

' Y.B. 7 Edw. IV. fo. C, pi. 16. 
•Y.B. 21 Edw. IV. (o. 11. p!. 2. 

* The cnse ia not reported ; but a full copy ot the pleadineo. '"i'l' • 
the record, in Biven in RaateM's finfries.at R. 252-253. A suggestion has been 
by Finlaaon, the editor of Reeve's Hifloty (III, p. 31 n.). that the dicia id tl>< 
esses meDtioned above have been misunderatood ; and that the remedy of re< 
or the term is murb older than 1499. But the case of t4»9 was evidently nwirded 
as a leading authority: and. if Bellcwemay be trusted (p. 169). Sir Robert Belknap. 
Chief Justice of the Common Pleaa. in 1382. expressly stated it. as a matter of 
gi^iieral knowlodge, and with the approval of tbe whole Court, that nothing but 
dnniogea could be rsmvered by a Writ of Ejectio Firmae. 

' Natim Brtnum. 220 H (referring to the case of 1499). 
' See, for eiamplM. the coaes reported by Dyer. 

* It will be remembered that in the j-ear 15211 the lessee had been given not 
statutory protei'lion aitaiiist Grtitinus recoveries suffered by bis lessor (21 Hoc 
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destiny, had it remained merely a remedy for lessees for years. 
The important thing about it is, that it became, as we have said, 
a general action to try title to land, not only for termors, but 
also for freeholders. We have now to see how this result came 
about. 

In theory, of course, the freeholder was amply protected by 
the numerous 'real' remedies at his disposal. Owing to the 

care with which the Assises and the Writs of Entry ' 
the Real had been worked out, provision had been made for 
Acdooa every possible case. But, apparently, early in the fif- 

teenth century, these 'real' remedies had become unpopular. 
sututBi ol Probably this result was due to their great technical- 
Forcjbls ity, and the consequent danger of choosing the wrong 

procedure. According to Sir Matthew Hale,' they 
were largely superseded in the later fifteenth centurj' by proceed- 
ings under the Statutes of Forcible Entry .^ These statutes were, 
primarily, of a criminal character ; but the elaborate Act of 1429 
provided * that the Justices should not merely punish the offender, 
but should restore possession to the party grieved. Inasmuch as^ 
this Act applied not merely to persons making forcible entryj 
but to persons (wrongfully) entering without force and after- 
wards holding possession by force, and inasmuch, moreover, as 
it provided that if the ejected party chose to bring an Assise 
or Trespass, he might recover treble damages against the offender, 
it will be seen that a fairly complete remedy, of a summary 
nature, was offered by the statutes to the ejected freeholder ; ' 
though it should be observed that, in the case of peaceable entry 
forcibly held, the remedy on the statutes was barred after three 
years. ^ 

Possibly it was the last-named fact that rendered proceedings 

under the Statutes of Forcible Entry ultimately un- 
FictitiooB popular, as the ' real ' actions had also become. At any 
jectment ^.^^^ ^^ j^ clear that, just as proceedings under the 
statutes were the favourite remedy for the recovery of land in the 

^t Ante, pp. 49-51. 
•6 Hie. II, Bl. I (1381) c. 8; 
*8 Hen, VI. <T- 9. a. 3 (2). 
■ 8 Hen. VI. o. 9, b. 7; confinnod by 31 Elii. (1589). c. 1 1. 

' The beoelit of the atututrs was cutcnded (o IcaaeoB for years. copyholdnB, 
euardiana in chlvaJty. and tenants by Elegit, Statute Morcbant. fuid Statute Staple. 
by the 21 Jac. I (1623) c. 15. The decision in Tallarum't Coat wus Biven ou an 
eatry aBainrt the statute of lUcbard II, 
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J sixteenth century, so the action of Ejectment was the favourite 
I remedy in the seventeenth. The machinery which adapted it to 
the requirements of the freeholder was ingenious. At first, the 
intending plaintiff made an actual entry on the land, to avoid 
the risk of being proceeded against on a charge of Maintenance, 
to which he would have been liable if he had attempted to uliene 
whilst actually out of possession.' His entry was only momen- 
tary ; but, during its continuance, he handed a lease of the 
premises to a person who had agreed to act as nominal plaintiff 
in the action. The latter made entry upon the premises under 
the lease, and thereby acquired an estate for years in the land. 
He was then ejected, or ' ousted,' either by the genuine defendant, 
or by a friendly person who had agreed to act as such. In the 
former event, the nominal plaintiff immediately atmmenced 
an action of Ejectment against the true defendant, founded on 
the actual ouster. In the latter, he commeueed it against the 
fictitious defendant, or "casual ejector.' In either event, the 
validity of the lease to the nominal plaintiff necessarily came In 
issue; and as tliis could not be lawful unless the claim of the 
lessor (the real plaintiff) were valid, a judgment for the plaintiff 
implied that the Court was in his favour. Only, it will be 
observed, that such judgment merely affirmed the claimant's right 
to grant the leaae ; and therefore, in theory-, his title could still 
be disputed on any ground that did not involve this right. 
Thus, it might be argued, in a later proceeding, that the true 
plaintiff had only an estate for life. But, in effect, the judgment 
in Ejectment was treated as conclusive of title ; because the 
plaintiff in that action took care to set up his full claim.^ The 
difficulty that, when the nominal defendant was only a ' casual 
ejector,' the whole proceedings might be conducted without 
the knowledge of the true defendant, was got over by a Rule of 
Court,^ to the effect that no judgment should be given against 

' 32 Hpd. VII (1540) e, 8, a. 2. This pmv-iaion was not fDrmally repealed until 
ISer (Land Traosfer Act, IS97, «. 11). There had been eevetal earlier statute* 
to a similar effect. 

'And Chanoety would, probably, have granted an iDJUQctiDn against repeated 
attempts to try the sonic title, 

' Messrs. Sedgwipk and Wait, to who»B admirable Essay on Eieetment (Select 
Enays in An ^o- American Legal Hidtory. 111. pp, 61 1-645) all studcnls of English 
legal history are deeply indebted, sny. tbat this Rule woa made in 1662, and wti-r lo 
Cooke's well-known Ruin and Ofderi. But the writer cannot find the Rule thMe. 
It ill elear. however, that aucb a Rule was observed in practice before the dOM flf^ 
thi^ period, 'hJI 
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a casual ejector ; unless due notice of the action had been given 
to the actual tenant in possession of the land, to enable him to 
offer a genuine defence, if he wished to do so. 

In the event of the tenant in possession wishing to defend 
the action, he was admitted as of course to do so. upon indemnify- 
improTe- •"£ ^^^ 'casuai ejector' for his costs ; and, at first, he was 
rSi' ''' then able to raise any objei'tion to the form.though, pro- 
baJjly.not to the genuineness, of the fictitious plaintiff's 
story. Quite at the end of our present period, however, a great 
saving of time and expense was effected by a practice, said to 
have been introduced by Chief Justice Rolle. of compelling the 
genuine defendant, as a condition of being allowed to defend, 
to 'confess lease, entry, and ouster.' ' These three proceedings 
thereupon became really unnecessary, and were, in fact, omitted ; 
being merely recited in the plaintiff's statement of his case, or 
'Declaration.' Thus, in theory, every action of Ejectment was 
between fictitious or, at least, nominal parties; the proper title 
being 'Doe on the devme of X (the true plaintiff) against Hoe' 
(the casual ejector) or, more shortly, 'Doe v. Roe' ; though, 
for the sake of reference, the name of the real defendant was 
often substituted in the report for that of the casual ejector. 

Clumsy as it seems to modern eyes, this curious procedure 
appears to have been the universal method of trying title to 
land from the close of the present period, until the great reforms 
of 1S33 and subsequent years; in other words, for a period of 
nearly two centuries. Not only did it take complete jxissession 
of the Courts in England; but, as we are informed," the name, 
at least, of the action of Ejectment passed, with other institu- 
tions of more value, to the English colonies in America, where, 
however, the necessities of practical life, combined with the 
stern Puritan dislike of fictions, soon caused great modification 
in the forms used. 
I It is hardly possible to leave the period which ended at the 
Restoration of Charles II, without saying a few words about 

' The oarly atages of this practiix may be traced in a Note id Style's Reports (p. 
368)im(lHrthoyeiarltl62. ThediHorence Iwtween the Upper (or King's) Bench and 
the Common Pleas should be Doted. Manifestly, the actioD eould be brought id 
either Court. By the end of the aevenleonth eeotury, the admisaion of the true do- 
fecdaDt by the 'coaseot rule' had. apparcotly. beoome unireraal (Tht Frailick Part 
of the Laa, 3d ed. 1702. p. 196). 

' By Meaan. Sedgwick and Wail, in the Eway before alluded to (Select Eaaoya in 
Anido-AiDaricBD Legal Hiatory, III. pp. 6I1-6U]. 
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one of thi' moat remarkable documents in English legal his- 
tory which dates from the close of that period, 
the Little The 'Little' or 'Barehones' Parliament, summoned 
p.rl>«n>eDt j^^. ^j.^.^^ Cromwell to meet at Westminster on 4th 
July, 1653, after the dissolution of the remains of the Long 
Parliament, may have been an unpractical body, so far as the 
tusk of administration in troublous times wa? concerned. But it 
ftcems quite possible that the wealth of contumely and scorn 
which has been poured upon it was, originally, due quite as 
much to the fierce anger of vested interests against outspoken 
criticism, as to any real vagueness or want of practical wisdom 
in the plans of the House itself. At any rate, the scheme of 
reform prepared by the Committee 'to consider of the Incon- 
venience. Delay, Charge, and Irregularity in the Proceedings of 
the Law,' and ordered to be printed on 12th July, 1653.' reads 

fike a revelation of the future; and if it be really true that it 
vas prepared in the course of a week, even with the assistance 
)f eminent lawjers outside the House, it is a striking testimony 
to the capacity, or at least to the intelligence, of those members 
of the House who adopted it. For, of the long series of changes 
wliich it recommends, more than two thirds have since become 
law, practically in the shape forecast by the Committee; and, 
if it appears somewhat out of place to give a brief account of 
this scheme at the end of a chapter on Civil Procedure, it will 
probably be admitt^, that no more fitting place for it could 
be found than between the close of the period of which it was, 
in a sense, the final act, and the commencement of that in 
which, after long delay, so many of its proposals were at last 
adopted. 

After a brief preamble, in which the Committee proposes to 
abrogate fines on the commencement of civil proceedings, the 
Hirriage scheme proceeds to a draft of a measure of marriage 
l^* law reform, which recommends the establishment 

of a. sj-stem of registries in which notices of intended marriages 
shall be given, as essential preliminaries of valid celebration. 
Then follows a proposal for universal civil marriage, not before 
the registrar, but before a Justice of the Peace. Not only 
marriages, but births and deaths, are to be entered in the local 
register. No person imder twenty-one is to marry wHthout the 
) It wOl be fouDd id full ia the Somen Tractt, Vol. VI. pp. 177-245. ^M 
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consent of parents or guardian ; and the age of consent is fixed 
at seventeen for men and fifteen for women. 

The Marriage Biil, the proposals of which, as will have been 
noticed, have only b en partially realized, is succeeded by the 
Fine* and draft of an Act for the suppression of extrajudicial 
Recoveries oath, and, immediately afterwards, by another of 
an Act for cutting off entails and providing for 'acknowledg- 
ments' in conveyances by married women. This draft, which 
most strikingly resembles the measure actually passed into 
law with the same object nearly two centuries later.' was framed. 
of course, with the object of abolishing the costly and cumbrous 
conveyances known as Fines and Recoveries.- It concludes 
with certain useful provisions on the subject of the liability of ' 
lands for payment of their deceased owner's debts, which had, 
likewise, to wait nearly two centuries for their realization. 

This remarkable draft is succeeded by a short Bill for ascer- 
taining 'arbitrary' fines on copyholds, whidi, unfortunately, 
has never been passed, a second for abolishing certain technical 
details in the law of tenure which made it difficult to transfer 
reversions,^ and a third, excluding members of Parliament from 
acting as counsel on private lawsuits during the session, and 
Small Debts regulating pleaders' fees. Then follows a wide 
Coora scheme for the establishment of Small Debts courts 

throughout the country, under lay Commissioners appointed 
jointly by the Grand Jury and Justices of the Peace in each 
county ; a scheme which was carried out piecemeaL by the 
erection, usually by private Acts of Parliament, of local Courts 
of Requests during the eighteenth and early nineteenth centuries, 
and, more effectively, by the later County Courts Acts. 

After this come short Bills for making void voluntary con- 
veyances as against creditors, for recovery of debts owing by 
corporations, and for enabling debts, or 'ciioses-in-action' to 
be assigned ; interspersed with more distinctly Puritanic pro- 
posals for prohibiting traffic in offices, duels, bribery, drunken- 
ness, swearing, and Sabbath-breaking. Many, though not all, 
of these proposals have since been carried into effect. 

The draft code, for such in effect it is, concludes with a thorough 

'3*4WiU. IV (1833) c. 74. 'Ante. pp. 112-119. 

' Some of Iheee recommendBtiona were csrried inUi BfTect !□ the eigbtuenth 
oeDtucy by the Act for tha Amendment of tbo Law (4 & 5 Atiue (1705) c. 16. a. 9), 
and tile Landlord and Teuaot Act. 1730. 
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overhauling of the machinery of legal procedure, judicial and 
Procedural extra-j'udicial, treated under five heads. Under the 
Reforms first, which deals with conveyancing, the Committee 
proposes to set up a universal Register of Titles, in which .every 
incumbrance affecting land, and every conveyance dealing with 
Resistei '^' '^ ^° ^ entered. As is well known, the latter of 
o( Titlei these objects was partiallj- achie^-ed in the early 
eighteenth century, by the eBtablishtnent of county registers 
in Yorkshire and Middlesex; ' while general registers of judg- 
ments, executions, and other incumbrances were set up under 
^^^ various statutes ranging from the Revolution to the 
end of the nineteenth century. I'nder the second 
head, the whole scheme of the probate of wills and administra- 
tion of estates is to be removed from the jurisdiction of the 
ecclesiastical courts, and transferred to county officials, acting 
under the control of the county jurisdictions proposed to be set 
up for the conduct of higher civil litigation. 

Under the third, a drastic reform of Chancery procedure, 
and under the fourth, of that of the Common Law courts, is 
C!i«acerr proposed ; and, though these are, in many respects, 
"on'ijw" too technical for discussion here, it may be stated 
ProcoduTB broadly that, while some of their more moderate 
suggestions were, almost immediately, brought into operation 
by Regulations issued by the Keepers of the Great Seal and the 
common Law Judges,^ the whole course of procedural reform 
during the last two centuries has been in the direction indicated 
by their proposals. These proposals are by no means confined 
to procedure in the strict sense ; but comprise suggestions for 
the abolition of survivorship in joint-tenancy (especially among 
partners), the recognition of the right to bar dower, the power 
of excluding the principle of merger, by which a smaller and a 
larger immediately succeeding interest cannot be separately 
held by the same person in the same land, the abolition of ' col- 






'243 Anne (1703) c. i (Yorksliire) : 7 Anne (1708) c. 20 (MiddlCMX). 

' A great refomiiug Ordpr tot the Common Beoph wna iaaued directly I 
the foil of the Little FarliameDt. It is stven in Cooke'a Rulri &c. I'n Out Con 
f (em (not paged). The Chancsry reforme were longer in arrivieg; but a c 
preheoaive set of Orders waa issued by Lord Cl&tcadon (Cbaoi^llar) and Sir Hnr- 
bottle GrimitoD (Master of the RolU) ahortly atter the Restoration. Thees 
were published separately by Pawlet in 1669 ; and are inr<ludni iu the geoeral 
noUectioD of Rvlta mid Orderi in the High Court of Chanceru. iaaued by WotrmU i| 
1739. 
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lateral warranties,'' the admission of the half-blood heirs to 
inheritance, and the modification of the rule of primogeniture. 
In no direction, however, is the foresight of the Law Com- 
mittee of the Little Parliament more strikingly vindicated, 
Criminal than in its proposals for the reform of criminal pro- 
Ptoceduie cedure. It proposed to substitute for the barbaric 
peine forfe el dvre^ a simple admission of guilt,' to allow prisoners 
to be defended by counsel (at least when counsel appeared 
against them), and to have their witnesses examined on oath,' 
to abolish all penalties when death occurred by misadventure,* to 
modify the feudal doctrine of corruption of blood by attaint 
of felony, to set convicted thieves to work with the object of 
compensating the persons from whom they have stolen, to do 
away with the capital punishment of burning," to make com- 
pensation to poor prosecutors for loss of time and trouble, and, 
in the case of a few most serious crimes, to reward persona 
coming forward to prosecute; finally, to make provision for 
the spiritual needs of prisoners in gaol.* Incidentally, it dis- 
posed, in a sentence of four lines, of a question which, even to 
the present day, is in a state of disgraceful uncertainty, viz. 
the question whether a person who has suffered loss by the 
felonious conduct of another, may bring a civil action for redress 
before criminal proceedings have been taken. Historically, 
as we have seen,' there was much justification for the doubt; 
practically, the question could be settled satisfactorily at any 
time by a single section of an Act of Parliament. And we have 
waited, in vain, two centuries and a half for its enactment I 



'Anlt. p. 112. 'Ante, p. 51. 

'Tbo modem pr«otice, aa will appear, is to aubatituto a plra ol 'not guilty.' 
ivhich required a trial. 

'One of the roost curious Burvivals in Eoglisb law was that of the 'deodand,' 
or article whii-h caused death by id i«ad venture. Titus, if a man was killod by a 
falling beam, it was the duty of the coroner's jury to find the value ut the beam, 
in order that the Crown mi|[ht claim it as a forfeiture. In spite of the recommenda- 
tion of the Little Parliament, deodands were oot formally abolished until lS4fl 
(9 4 10 Vict. e. 62). 

' This, practically, waa confined to women convicted of treason, high or petty. 

• It must not be supposed, however, that the Committee shoTred itself to be 
entirely free from the auperatilions of ita age or the special defects of Puritanism. 
The punishment of death is freely distributed: and mutilation of the face and 
be^d is prescribed (or perjury. But the sense of mercy, as w^ as of justice, shows 
itself in the proposal to abolish the death penalty for horw-atealing and pocket- 
picking, %nd in the provinon that no accused person sbaU be called upon to pay 
soy fee until conviction, and no acquitted person at all. 

' Anlt, pp. 16S. 106, 
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1J_^ - 

"7/ 'All the procedural reforms projected by the Committee were 
accompanied by a rigid tariff of fees, issued with the object 
of reducing the cost of legal proceedings; and it may be 
FiQure of t^at the hostility aroused by its Report, and the obliv- 
Um Report jqq into which it soon fell, were due, more than to any 
other cause, to the official hostility aroused by this feature. 
Whatever the cause or causes, the fact remains that, after a few 
spasmodic efforts at reform in the reigns of William and his 
immediate successor, of which some account will be given in their 
proper order. Parliament settled down, so far as legal questions 
were concerned, to the almost unbroken slumber of the eighteenth 
century, and the first quarter of the nineteenth. Then indeed, 
as we shall see, law reform came like a river; and has never 
since ceased to flow. As has been previously said, the almost 
complete failure of the scheme of the Little Parliament is generally 
attributed to its unpractical character. But it is difficult to 
suppose that suggestions which have, almost unconsciously, 
been adopted by the most enlightened reformers of modern 
times, could ever have been really unpractical. It is far more 
likely, that the profound hostility produced by the more extreme 
manifestations of the Puritan movement re-acted against the pro- 
posals of the wiser and better members of the party, and coftr 
demned them to two centuries of ostracism. 



THE RESTORATION TO THE PRESENT DAY 
1661-1911 



AUTHORITIES TEXT-BOOKS 

Statutes of the Realm, Blackstone. Commentaries on the Laws 

of England (Clarendon Press, 1765). 

o* J J D f ji^-j / • * lonn H'W" work has been re-edited from 

Statutory Rules and Orders (pnor to 1890 time to time ; and its best known 

revised, afterwards m fuU). form is that now appearing under 

the name of the late Judge Stephen 
Reports of judicial decisions (see post, (Butterworth, 15th edition, 1908).] 

pp. 190-195). 

Bowen, Lord. Progress . . . in the Vic- 
Rules and Orders of the Supreme CouH torian Period (Select Eeam^n^ 

(annually published with fuU notes). Amencan Legal History, 1, 516-557). 

Books of Entries (see p. 197). ^^^^^ ^- Y* .^JJ "^if '^^oS^^ 

' *^ ^ m England (Macmillan, 1905). 

Scnitton, T. E. History of the Law Mer' 
chant (Select Essays in Angjo-Amer- 
ican Legal History, III, 7-15). 

Stephen. History of the Criminal Lawi 
of England, chapters xi-end (Mao- 
millan, 1883. 3 vols.). 

Underbill, A. Changes in the Law of Real 
Property (Select Essays in Anglo- 
American Legal History-, III. 673- 

719). 

Veeder, Van V. A Century of English, 
Judicature (Select E^ays in) (Anglo- 
American Legal History, 1, 730-836). 
The English Reports, 1537-1865 
(Select Essays in Anglo-American 
Legal History, II, 123-168). 

Wilson, Sir R. K. History of Modem 
English Law (Rivingtons, 1875). 



) 



CHAPTER XIII 



MODERN AUTHORITIES AND THE LEGAL 
PROFESSION 

THE process of specialization tends, almost inevitably, to 
narrow the sources from which the rules of any science 
are drawn ; and English law is no exception from thb 
rule. We have seen that, in its earlier stages, judges and lawyers 
borrowed freely from all sorts of authorities which appeared 
to have any bearing on the subject under discussion. Ancient 
customs, maxims of the wise, royal decrees, ofBcial regulations, 
text-books, even foreign systems such as those of the Corpus 
Juris Citilis and the Corpus Juris Canonici, were called in aid ; 
no less than Acts of Parliament and formal judicial decisions. 

So long as such practices prevailed, the liberty of choice 
open to a tribunal, and the doubt prevailing as to the com- 
parative weight of these rival authorities, must have left much 
to the discretion or idiosyncrasy of the Court in each case. 
Fariiunent- ^"* **"^ "^^ *^^ great changes which took place in 
My. Sot- the last century of the period last considered was the 
rapid sweeping away of all rival authorities, and the ulti- 
mate concentration of the power of the State in the King in 
Parliament. In the earlier stages of the struggle, indeed, it 
seemed as though the Crown would emerge sole victor ; but 
the effect of the Civil War was to bring about a compromise, 
in which sovereign authority ultimately vested, not in the , 
Crown alone, nor in the Houses alone, but in the Crown and 
Parliament acting together. And, though subsequent develop- 
ments have shown that, when the sovereign is a composite 
body, there may, and, indeed, generally will, be a struggle for 
supremacy within that body itself, yet, for legal purposes, the 
verdict of the Civil War, which decided the sovereignty to be 
in the Crown and Parliament, is still undisturbed. At the 
present day, the only ultimate source of law is the King in 
Parliament ; though, by force of a tradition which is older than 
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Parliament itself, the Crown, within certain well-defined limira^ 
and the Courts, within limits less well defined, still exercise 
their ancient prerogative of declaring, formulating, and, we 
might almost say, making, new law. No one doubts, however, 
that the action of the Crown and of the Courts in this respect 
is liable to be overruled by the action of Parliament ; and, in 
fact, not a few modern statutes have been passed expressly for 
the purpose of altering the law as laid down by judicial decisions. 
Obviously, therefore, the chief authority for the law of the 

. period we are now approaching is the Statute Book ; and a 
^ctaoi glance at the shelves of any law library will show 

'*'•''•'"'" how enormously this source of autliority has increased 
in bulk in recent years. Roiigldy speaking, the whole of the 
public statutes passed in the period which lasted from the 
birth of Parliament, in the late thirteenth century, down to the 
restoration of Charles II (a period of about 400 years) occupy 
leas than three quarto volumes in the common edition of the 
Statutes at Large. The statutes from 1660 to 1868 (a period 
of about half that length) occupy rather more than forty-three 
volumes of the same edition. Of this vast bulk, as well as of 
the numerous Acts of Parliament passed since 186S, every word 
which has not been expressly or by implication repealed by 
a later statute, is binding law of the highest authority. What- 
ever doubts may liave existed in the mind or language of Coke 
and his contemporaries, with regard to the limits of ParUamen- 
tary authority, disappeared in the Civil War; and Blackstone, 
no worshipper of representative institutions, in his immortal 
work,' fully, though not without reluctance, accepts the doctrine 
that, however apparently absurd and unjust an Act of Parlia- 

'inent, yet it the words are clear, 'there is no court that has 

I power to defeat the intent of the legislature.' 

Happily for the student of existing law (though the historian 
is less relieved by the practice), Parliament freely, and, of 
recent years systematically, by means of Statute Law Revi- 
sion Acts, has repealed much of its former enactments ', and a 
convenient edition of The Stattdes Revised, issued hy the Statute 
Law Revision Committee, enables the practitioner to distinguish 
readily between dead and hving statutes. Be it observed, 
also, that though the ipsissivw, verba of an unrepealed statute 
^Comm.. Vol. I, p, 91. 
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are binding, even on the Crown if the Crown be expressly named 
therein, it is not permissible for legal purposes, to go behintl 
a statute to the discussions in Parliament which preceded its 
passing.' This tempting addition to the possibilities of forensic 
argument has always been sternly repressed by the Courts, 
which have also laid it down, that the side notes usually appear- 
ing in the authoritative or King's Printer's editions of the 
statutes, are of no authority, even for the interpretation of a 
statute.' On the other hand, the preamble, and the title, are 
now parts of a statute ; ' and are, indeed, often valuable guides 
to the policy of tlie enactment. 

Midway between purely Parliamentary and purely judicial 
legislation, come the various Orders in Council, Proclamations, 
OtderEia and Other formal legislative and administrative 
*""* enactments issued by the executive authority in 

the State. These are capable of simple and instructive classi- 
fication. In the first place, they are either (a) prerogative 
or (b) issued under Parliamentary authority. The 
former, now rare in number, were at one time, as 
every student of English Constitutional History knows, the 
source of much debate and feeling. They played no incon- 
siderable part in the differences of opinion which led to the 
Civil War ; they were conspicuous in the Revolution of 1688. 
The net result of those two important events is : (1) That any 
purely prerogative Order or Proclamation inconsistent with or 
derogating from the express terms of an Act of Parliament, is 
wholly void; but, (2) that, subject to this rule, the Crown's 
ancient rights, in so far as they have actually been exercised 
with fairly definite continuity, still remain. In fact, a certain 
number of Prerogative Orders are from time to time published.' 
But, even where the rights still exist, as, for example, in the 
ca,se of the government of the navy, the army, and the * Crown 
Colonies,' and the summoning and dissolution of Parliament, 

' For a recent statement of this rule, see R. t. Wat Ridinn C.C. |10O6| 2 K.B. 
' M p. T16. 01 course the nilc does nnt prevent considsratioD ut the circumiitanceii 
, which led to the paaaing of a statute. 

I ' Thia at any rate wa» the older view. But it appears that the recent (but not 
L uniiomi) practice of printing the marginal notes on the Pariiament Roll, has given 
■ w t*) some doubta {StMon », .SuOon (1882) 22 Ch. D., at p. 513). 

■ Income Tax Commrt. t. Pematl {1S9I| A.C.. at p. MS (preamble) ; FieUing ■. 
I Morleg ICorpH.) [1899] 1 Ch.. at pp. 3, 4 (title). 

f * They dow appear aa an Appendix to the Sialulor]/ Rutei and Ordert, This 
I lias been the practice unce 1S93. 
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they are often now exercised under express Parliamentary 
authority — a fact which much diminishes their 'prerogative' 
character. It is, also, highly improbable, that any exercise 
of this prerogative authority in new directions would now be 
tolerated bj' Parliament ; even though that exercise did 
conflict with the express provisions of an Act of Parliament. 

The second, and far larger group, of Executive 'Orders 
which, in their operation, resemble Acts of Parliament, are 
Pulia. ' those which are made under the express authority 
menunr ^f Parliament. Owing partly to the necessity for 
leaving the application of discretionary legislation to the Execu*! 
tive, but still more to the impossibility of discussing details 
in an overworked Parliament, it has become increasingly common 
for Parliament to delegate, either to the Crown (i.e. the Execu- 
tive as a whole) or even to the Minister at the head of the de- 
partment charged with carrying out the Act, the power of 
making Rules or Orders under it. These Rules and Orders 
are, in effect, so long as they keep within the authority pre- 
scribed by their respective Acts, themselves Parliamentary 
statutes, and are enforced by the Courts as such. It is, of 
course, in theory, possible to raise against any of them the 
plea of ultra vires: but they are usually drawn with sufficient 
skill to render such an attack hopeless. They are now pub- 
lished periodically by royal authority ; ' and their bulk bids 
fair soon to rival that of the Statute Book. Like the statutes, 
they are also periodically revised by authority. The difference 
between Orders made by the Crown in Council and those made 
by a single Minister, is more apparent than real. For, in the 
former case, as in the latter, the form and contents are virtually 
settled by the departments concerned ; the approval by the 
Privy Council is a pure formality. 

Technically on the same legal footing as the modem Statutoi 
Orders in Council, but in fact, and historically, inclining soj 
BniMand what heavily towards judicial legislation, are the 
Ordmt of various Rules and Orders affecting the practice of the 
Courts, which have from time to time been published. 
These go back for a long period in English legal history ; and it 
is impossible, without further research into the archives of the 
fourteenth century, to state definitely when they began. Among 
' PunuBPt U> the Rules PubUcaiion Art, 18B3, 
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the oldest are the General Orders (as distinct from decrees 
affecting only particular eases) made by the Chancellors for the 
regulation of Chancery procedure ; and it may have been that, 
until this example of prerogative legislation had been set by the 
holders of the Great Seal, the judges of the Common Law 
courts did not venture to exercise similar powers. At any rate, 
while the known Chancery Orders go back to 1388,' the oldest 
Common Law Rules (viz. those of the Common Pleas)" date 
only from 1457; but the oldest of these latter refer.s clearly 
to still older Rules, which seem to have disappeared. The 
oldest published Rules of the King's Bench appear to be of 
160i;' hut it Is more than probable that these are not in fact 
tlie first made. The oldest Exchequer (Plea) Rules known to 
the writer date from 1571 ; but these were issued by the Lord 
Privy Seal, not by the Barons.* Other Exchequer Orders, 
undated, were published in 1698.^ 

As has been suggested, these Rules and Orders appear to 
lliave been for long issued by the Chancellor and Justices on 
■ their own responsibility, as controllers of the business of their 
Icoiirts; and, so long as they stood in that position, they be- 
I longed entirely to the Judicial branch of legal authority. But, 
with the Crown, so wnth the judges. Parliament began 
I to look with more and more jealousy on any rival in the busi- 
ness of legislation ; and, as it was clearly advisable not to with- 
pdraw in fact from the judges the very necessary function of 
Bsuing Rules of Practice, Pariiaraent, in the first half of the 
l<Iitneteenth century, began definitelj, as in the case of the Crown, 
■to authorize the judges to exercise it, A beginning was made 
L with the Civil Procedure Act, 1833,* which authorized anj^ 
[ eight of the Common Law judges (including the three Chiefs)! 
' to make Rules for the reform of pleading; and the step, having 

' Thae ftre oollectpd in Onlerg of the High Court af Chancrry. by G. W. Saoden 
(Chief Secretary at the RolU). and published in 1845 {Maxwell). 

* The Rule» and Orders of the Ctnnmon PUat, trom 1457-1743, were publiahod 
anonyinously in the latter year (Liritot): but an earlier collection, from 1457 t« 1741. 

a annexed to Sir Goorge Cooke'a Rtportt oiirf Catet of Practice in tht Court of 

vimon PUiu. published in 1742, 

' Published by thp aQonymous eompilers of the RutoB of the Common Pleas, and 
I bound up with tbcm in the edition of 1747. 

■ These DrderB were conlirnicd by statute id 1S04 (1 Jac. I. c. 26). 

' These Orders are bound up with the Ordina CaneeUariae of 1098. They deal 
lUefly with Equity business. 

■ ■ 1 Will. iV. c 42. B. 3. 
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been found beneficial, was repeated, with wider reacii, in the 
year 1850.^ These two statutes, which were temporary in 
their effect, were incorporated, with many additional powers, 
into the Common Law Procedure Acts of 1S52 and 1854.* Aiean- 
while, in the year 1S5(), a similar provision, with a limited 
scope, had been introduced into the Chancery Amendment 
Aet of that year;* empowering the Chancellor, with the con- 
currence of the Master of the Rolls and one of the Vice-Chancel- 
lors, to make General Rules and Orders for carrying out the 
objects of the Act. In the Chancery Amendment Act of 1S58, 
this power was extended to cover virtually the whole procedure 
of the Court ; * the Rule-making body being enlarged to include 
the newly created Lords Justices of Appeal in Chancery. Under 
this power, the great Consolidated Orders of I860 were issued; 
and thus the way made easier for the reform undertaken by the 
Judicature Act of 1873, An account of this measure must be 
reserved for a future chapter ; ' here it is sufficient to say, that 
it contains provision ^ for a Judicial Council consisting of the 
judges of all the tribunals incorporated into the new Supreme 
Court of Judicature, with powers to issue Rules and Orders 
regulating the practice of all branches of the Court. This 
power has been fully and constantly exercised ever since the 
Judicature Acts came into force in 1875; and now the Rules 
I and Orders of the Supreme Covrt, annually republished H-ith 
copious notes and comments, are as necessary for the practitioner 
as the Statutes of the Realm or the Law Reports. 

Mention of the Law Reports brings us naturally to the last 
of the great sources of legal authority at the present day. We 
judicitl have aeen^ that the doctrine of judicial precedent 
BciEioDB ■^^^ been fully established in the preceding period, 
through the agency of the Year Books, those anonymous com- 
pilations in which the decisions, and even the dicta, of the Courts 

' 13 A 14 Vict, c 16. > Act of 1652, w. 323-225 : Art of 1854. 

' 13 4 U Vict. c. 35, ea. 30-32. ' Zl A 32 Vict. c. 27. 89. ll-l: 

' Posl. pp. 364-371. 

' 36 4 37 Vict. c. 66. 88. 68-74, repealed before coming into operation by a. 
Bod replaced by sb. 17-21 of the Judicature Act. 1875, itself BubBOQueDtly amendad 
«. 17 of the Appellate Juriadiction Art. 1»7B, and by t. 19 of the Judicature Ael, 
1881. The prcseLt authority is tbe Judicature (Rule Coniniittec) Act, 1009. by 
virtue of nUch statute the Rule Committee now includes (in additiou to eiRht 
iudgea] two mcmbera of the General Council of the Bar, one member of tbe Couo- 
eil of the Law Society, and one other Bolidtoi. 

'Jnto, pp. 78. 79, 
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were stored up, by unknown hands, for reference and quota- 
tion in the argument of cases. We have seen also, how theae 
anonymous reports gave way, in the middle of the sixteenth 
century, to the nonunate works of Dyer, Leonard, Plowden, 
Coke, Croke, and others.' Nor can there be any serious doubt 
that, with due allowance for the somewhat lax canons of criti- 
cism which prevailed until a recent date, it was fully admitted 
before the end of the last period, that a decision of a Court 
of co-ordinate or higher jurisdiction was binding on its successors 
and inferiors. Probably, too, the three superior Courts of 
Common Law, though technically independent of one another, 
respected one another's decisions; while, if there was no inter- 
change of authority between the Common Law and the Equity 
tribunals, this was because, in theory at least, there could be 

I Ho common ground between them. 

' The flow of nominate reports continued with unabated vigour 
after the Restoration ; the only official restriction on the output 
The ' Au- "^ rival volumes being that imposed by the Licensing 
Uiorized^ Act of 1662. With this statute, which plays an impor- 
tant part with the history of copyright, we shall have 
to deal in a later chapter.* Here it is sufficient to say that, 
by its provisions, all law books required the license of the Lord 
Chancellor or one of the Chiefs of the superior Courts of Common 
Law ; and whoever is familiar with the Reports of the later 
seventeenth century in the original editions will recognize the 
solemn Iniprimatiir prefixed so conspicuously to them, and 
will note also, that the prudent reporter did not confine himself 
to the express directions of the Act, but took care to get the 
signatures of as many as possible of the judges of the tribunals 
whose decisions he reported. 

It is a curious testimony to the conservatism of the legal 
profession, that, long after the refusal of Parliament, in 1695, 
to renew the Licensing Act, it continued to be the practice of 
the reporters to obtain judicial authority for their efTorts. The 
volumes of Vemin, Levinz, and Lutwyche, all published after 
1695, are still adorned by the judicial license; and, long after 
the formal license had disappeared, the race of ' authorised 

' The older tradition al anonymity lingered in the publioatiooa known familiarly 
U RtpoiiK in Chanatv, Catt in Chancery, usd Equity Caiet Abridged. But th»a 
•merr, in some cases at least, mere abstracts of nominate reports. 

* Pott, pp. 277, 278. 
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reporters' continued to flourish. It must not be supposed, 
however, that the judicial license or authority afforded any 
official guarantee of the accuracy of the reports which it adorned. 
Save for a very small exception, hereafter to be noticed, there 
never has been in England any official pubhcation (in the strict 
sense) of law reports. But it was well understood that the 
' authorised reporters ' enjoyed in a special way the favour of 
the courts to which they were attached ; and it is ob\'iou3 to 
every lawyer that judge and reporter, if harmonious, could 
be useful to one another in many ways which would tend to 
improve the quality of the reporter's work.' 

It was not until the beginning of the nineteenth century that 
there was any apparent break in this individualist system. 
Anoaymoiu B"* f^om the year 1S23 onwards, and at frequent 
Serio* intervals, there appeared, usually as a publisher's 

enterprise, a series of anonymous, or, at least, quasi-anonymous 
reports, the chief raisons d'Hre of which seem to have been the 
length and prolixity of the 'authorised' reports, and the delay 
which occurred in their appearance. The first of these series 
was the Laic Journal Reports, which, with a literary supplement 
entitled The Law Adverliser (afterwards known as The Law 
Journal), made its appearance in 1823, and continues to flourish 
to the present day.^ It was followed by the Jurist, which, 
starting as half magazine, half gazette, in 1837, became, from 
1S41 till its decease in 1866,' purely a reporter. Almost con- 
temporaneously with the Jurist, viz. in 1837, appeared The 
Justice of Ike Peace, a combination of magazine and reporter 
which, as its name implies, deals exclusively with magisterial 
business. The decisions reported by it are, however, not, 
as might be rashly supposed, those of the Justices of the Peace,_ 
which are, of course, of no judicial authority, but of the supi 
Courts reviewing magisterial decisions, or deciding on matti 
of special interest to Justices. 

' Uaelul information regardiDg the various Dominats reportcra will be louod in 
Wsllaco's The Reporleri Arrarmrd and Charadrriird {4th edn. Boatoii. U.S.A.. 1S82). 
A BUnunory of dateB and rhronoloitical lists uuder the various Courts will be found in 
H handy fomi in Sweet 4 MaiweU'e tairj/eri' Be/erena Book (IB07). and Stevens A 
Haynta' AljAahelical Cafaloquc of the ReporU of Cata (1^75). These little wnrka 
contain aim lists of ahbreviatPd citations, regnal years. Ac. whiri will he found 
indiopvustible to the student of k'gol history. Soule'a Lawyrr't Referena Manuai 
<Boiton, U.S..^.. 1683) is a larger work with ■irailor objects, which includea Um 
AmptieBQ reporters. 

' A 'New Series' began in 1833. ' A 'New Series' began in 1B55. 
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Then came the Law Times in 1845, at first with reports and 
general matter mixed, but, since the commencement of its 
'New Series' in 1859, in separate volumes. It still flourishes. 
The Weekly Reporter, first published in 1S52. with a view of 
giving brief and speedy notes of current decisions, was incor- 
porated in 1857 into the newly-founded and still flourishing 
Solicitors' Journal and Reporter. Finally, in 1884, commenced 
the excellent series of Times Law Reports, which, published weekly 
during the sittings of the Courts, give a rapid and yet careful 
account of current legal business, and. also in 1884, the solitary 
example of official law reporting known to English legal history, 
viz. the Reports of Patent Cases, Issued as a supplement to The 
Journal of the Board of Trade. But the greatest event in the: 
modem history of English law-reporting has, undoubtedly^ 
been the foundation, in the year 1S64, of the series known as 
The Late Reports. 

It appears from the interesting account of this movement, 
written by Mr, Daniel,' one of its most active promoters, that 
The 'Law *'^^ multiplicity, inconsistency, want of authen- 
Reporit' ticity. delay, and expen.se of the many competing 
reports published in the middle of the nineteenth century, had 
for some time given rise to a feeling in favour of reform. The 
difficulties in the way were obvious. Not merely did the whole- 
some independence of the English Bar react strongly against 
any proposals for an official system ; but the subject bristled 
with vested interests (always tenderly regarded by lawyers), 
of reporters, publishers, and printers. Nevertheless, so great 
were the practical inconveniences of the unregulated condi- 
tion of affairs, that a memorial was numerously signed by 
members of the Equity Bar, less numerously {but sufiBciently) 
by their brethren of the Common Law. suggesting the summon- 
ing of a general meeting of the Bar to consider the whole subject. 
This memorial was presented, in November, 1863, to Sir Roundeil 
Palmer (afterwards Lord Selbornel, who was then, as Attorney- 
General, at the head of the legal profession ; and he, after 
some little hesitation, acquiesced in its prayer. The meeting 
was duly held on 2d December, 18(33; and a Committee 
appointed to draw up a definite scheme, The scheme was 
produced at a meeting held on 1st July. 1804, and then dis- 
' Tht HUtorg and Origin of the Law Report! (ClowM, 1884). 
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cussed. Objections of detail were taken; but it was obvious 
that tbe sense of the majority was strongly in favour of a reform 
on the lines broadly indicated by the report of the Committee. 
On only two points does there appear to have been any serious 
division of opinion among the supporters of the proposal. One 
of these was whether the new reports were to be official in the 
strict sense, or at least in the sense that no others could be 
quoted in Court. The affirmative of this proposition, though 
supported by eminent names, was ultimately rejected without 
a division at the adjourned meeting, held on 2Stb July, 1SG4, at 
which the reform proposals were finally carried.* A similar fate 
befell a proposal to maintain the old individual responsibility 
of the reporters by rejecting the proposals of the Committee 
in favour of editorial supervision.' These points of principle 
having been cleared up, objections resolved themselves into 
matters of financial detail ; and the latter were finally overcome 
by generous offers on the part of three of the Inns of Court 
and the Council of the Law Society (then known as the ' Incor- 
porated Law Society') to guarantee the expenses of the 6rst 
year's publication. Vested interests were conciliated, where 
possible, by the offer of posts on the reporting staff of the newly 
created Council of Law Reporting, and by liberal offers of 
remuneration to publishers and booksellers. 

The new series, which, as every lawyer knows, comprises 
reports of moderate length of cases decided in all the various 
branches of the Supreme Court, as well as in the House of 
I Lords, the Judicial Committee of the Privy Council, the Court 
of Criminal Appeal, and the old Court of Crown Cases Reserved, 
commenced its career in November 1865, and has, in the general 
opinion, been an unqualified success, both literary and financial. 
An indication of its achievements in the latter direction may 
be gathered from the fact that whereas, in the estimate of Mr. 
Daniel, a complete set of the reports current in 1863 could not 
be obtained for a less annual expense than £45, the annual 
subscription to the complete series of Law Reports is now only 
£4, which includes, not merely the Reports proper, but such 
useful appendages as The Weekl}/ Notes, The Qiiarlerly CurreTit 
Index of Cases, and TIte Consolidated and Decennial Dige^lr 
which are from time to time published by the Council. The 
DbdIoI, op. cU.. p. 225. • Ibid., i 
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Council itself consists of two representatives of each of the four 
Inns of Court, the General Council of the Bar, and the Law 
Society, and of three ex-officio members, viz. the Attorney- 
General, the Solicitor-General, and the President of the Law 
Society for the time being. It is, therefore, thoroughly repre- 
sentative of both branches of the legal profession ; whilst at the 
same time, through the Law OfiBcers, just sufficiently Jn touch 
with the State to enable it to be assured of adequate considera- 
tion for its views, should occasion arise for it to express an 
opinion on oiEcial matters. Despite their success, however, 
the Law Reporti are still faced by wholesome competition. 
Not only do the Law Journal Reports continue to appear in 
volumes which for trustworthiness and convenience are hardly, 
if at all, inferior to the Law Reports; but, as we have seen, 
several other series, not professing to give such complete reports 
as the two series named, continue to attract sufficient public 
support. 

It is, perhaps, not strictly true to say, that the sources of 
authority previously described in this chapter are the 
only possible authorities for the guidance of English 
Courts at the present day. For the ecclesiastical 
courts, though, as we have seen,' shorn of much of their dignity 
and profit by the Reformation and the Civil War, were not 
finaUy deprived even of their temporal jurisdiction in matters] 
matrimonial and testamentary until 1857; while they exercise,! 
of course, some jurisdiction in purely ecclesiastical matters to 
the present day. Again, the Court of Admiralty was noti 
merged into the Supreme Court until 1875; and, when it was^ 
BO merged, it took over with it, like the ecclesiastical courts of 
bate and Divorce, its existing law, subject, of course, to 
rrtatutory and judicial modifications. In theory, therefore, both 
the Canon and the Roman Civil Law may be quoted as author- 
ities in the English Courts; when these are exercising what 
Was formerly ecclesiastical or Admiralty jurisdiction. But 
the legal positions of the two are not precisely the same. So 
far as Roman Law is concerned, it stands where 
it did, as the admitted basis of testamentary juris- 
diction, and a considerable authority in Admiralty law, subject 
only (though this ts a considerable admission) to any statutory 
' AnU. pp. 74, 75. 
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alterations, and to any decisions of the King's Courts from 
c^f^^l^^ time to time issued or delivered. But the Canon 
Law was subjected to somewliat remarkable treat- 
ment at the time ot the Reformation, As it then stood, it 
received express Parliamentary sanction, so far as matters 
properly within its scope were concerned, and so far as it was 
not inconsistent with the ' Laws, Statutes, and Customs of 
Kealm, (n}or to the Damage or Hurt of the King's Prerogal 
Royal,' by the so-called Act for the Submission of the Clergy, 
and, therefore, the Canon Law as it existed in 1533, is binding, 
within Its proper sphere, and subject to the exceptions just 
mentioned, both on clergy and laity. On the other hand, no 
additions subsequently made by Papal or other Roman authority 
are of any validity in English courts, ecclesiastical or civil; 
while additions made by the English Convocations under Royal 
license, though they bind the clergy of their respective provinces, 
do not bind the laity, because they have not received Parlia- 
mentary sanction.* 

It is sometimes said that, even so late as the period now 
under discussion, the text-books of certain very eminent writers 
Teit-Book have been treated as authorities by English Courts, 
"*"' and should therefore be regarded as sources of modern 
English Law. But this is true only in a modified sense. Doubt- 
less such works as Blackstone's Commentaries, Dalton's Country 
Justice, and Hawkins' Pleas of the Crown, may be fairly treated 
by the historian as statements, prima fane correct, of the law 
at the time when they were written. It may even be that, 
having regard to the great reputation of such writers, English 
judges will allow advocates to quote from them, and will even 
themselves, in delivering judgments, allude with respect and 
approval to these works. But it cannot be seriously contended, 
that these works are authorities in the sense in which Bracton. 
Littleton, and even Coke, are authorities for the law of their 
respective periods. The difference between the weightiest 
passage of a modern text-book writer and the most ordinarj' 
judgment of a Court ot First Instance, or an unimportant 

■ S5 Hen. VIII <1533] c. 19, a. 7. This arranEcmpnt woa iateDdpd to laat only 
onW B contemplated revieion had laken plarc (VWrf., B. 2 and Kv 35 Hen. VIII (1M3) 
e. 16). But the revision hoa n^ver bpen effected. 

'See the position learnedly dispiiBscd by Lord Hwdwicke. C. J., in the e 
Middlelon r. Crofti (173{i) 2 Atk. G50. 
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section of an Act of Parliament, is quite clear. The advocate 
may show that the passage in question is inconsastent with 
statute or judicial decision ; and, if he succeeds, its so-called 
'authority' is at once gone. He may attempt to show the 
unwisdom, absurdity, or inconsistency, of the judicial decision 
or the section of the Act of Parliament; but, until these have 
been overruled by a later statute, or (in the case of the judicial 
decision) by a superior tribunal, they remain binding in pari 
materia, and, even if the advocate is not pulled up for irrele- 
vance, his argument will be of no avail. Even Blackstone, 
one of the greatest of text-book writers, admits freely the truth 
of this view.' Text-book writers, whatever they once were, 
are now guides only, and not authorities, for English Law. 

The only exception from this last rule is more apparent than 
real. It consists of the various volumes of precedents which, 
Practice without any formal official sanction, are compiled 
B»*^ by private authors, and accepted by the profession as 

guides in practice. These fall, generally speaking, into two 
classes. The first, formerly known as Entries, or Books of 
Entries? but latterly as Precedents of Pleading? contain speci- 
mens or forma of the various dociuneuts used in the conduct 
of litigation. In a very real sense, they are 'authorities' 
for the law of the period under discussion ; but that is because, 
with barely an exception, all the precedents given are copied 
from documents which have actually been used in legal pro- 
ceedings, and have tlius passed through the fire of judicial 
criticism. In other words, such works are really judicial deci- 
sions in a somewhat unusual form. The second class of Prece- 
Ldent Books are those concerned with non-litigious business, 
■ commonly called 'conveyancing.' By their very nature, they 
pcannot claim the direct authority which belongs to forms which 
have been treated by the Courts as sufficient for their purposes. 
But the known unwillingness of the Courts to disturb the public 
confidence in forms which have been made the vehicles for 
' transferring interests of, perhaps, great value, or to unsettle 
I titles based upon that confidence, tends to give these forms, 

' Comm. I, 73-73. 

* Among theso nmy be quoted, more or leM in chTonologida] order, thp works of 
I AbMh (1661). BrowD (1670), Windi (1680). Robiowin aod Vidi&u (ISS4), Hansard 
|,0685). Levin. (1702), Clift {1703). Lilly (1723), Mallory (1734). 

' Eiomplea are the worka oC Cbitty. Mitford, Daniel!, and BuUen and Leake. 
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when they have been extenaivety used, something like a negative 
judicial authority. Obviously, liowever, a tribunal cannot 
refuse to condemn a conveyancing precedent which has never 
really received judicial or parliamentary approval ; if it con- 
siders it to be in fact insufficient, or hased on a misconception 
of the law. Such precedents are not, therefore, 'authorities' 
in the strict sense. 



presei^l 



Though strictly irrelevant to the main subject of the pre 

chapter, it may be convenient to say here a few words about 
Leg«i the organization of the legal profession. As we 

ProfBuion have seen, the earliest lawsuit was a fight; and. iw 
primitive times, deputies or agents are not at first allowed in a 
fight, for obvious reasons. Even in Trial by Battle, however, 
the 'champion,' or professional pugilist, appears in English 
legal history at an early date,' at any rate in civil causes ; and 
he may be said to combine in himself the functions of counsel, 
attorney, and witness, possibly even of the jury, of later times. 
At any rate, he ma.\' fairly be claimed as one of the direct ances- 
tors of the legal profession. No sooner, however, is the system 
Sei'Msu "^ *''^ common law, with iti regular courts and pro- 
cedure, fairly under way, than we note a specializa- 
tion of functions which has continued to the present day. The 
champion gradually disappeared, with the disappearance of 
Trial by Battle ;* and his place was filled by the Serjeant at law 
(serviena ad legem) and apprentice, and by the responsalia or 
attorney. AU these were under official license; indeed, in 
one well-known instance, the law of supply and demand having 
failed, the royal justices were bidden (in 1292) to scour the 
the country for persons suitable for enrolment as attorneys attd 
apprentices.* The Serjeants were a close Order by the end of 
the thirteenth century, and received their patents direct ftom 
the Crown — in later days with much ceremony. They hu] 
their own Inns or colleges.* Till 1S34, they had exclusive audi- 
ence in the chief civil court, the Court of Common Bench ; and 

' See. for eiatnploB, the i^uKts Irsniicribed into Bracton't .Vule Book^ Vol. II, 
cases 116 (1230). 104 (1222), 243 (1227). 328 (1220). &f. 
' Anie. pp. 42, 43. 
* Rot. Par. I, 84. (The oarly Pu-liameot Rolla ore full ot tht^ privilegea and «lu 
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though, in that year, their monopoly was formally abolished 
by royal warrant directed to the Chancellor,' yet, in 1840, 
this warrant was declared by the Chief Justice of the Court 
to be invalid, and the Order was only finally shorn of its forensic 
monopoly by the slow process of extinction. Its still greater 
judicial monopoly lasted, in theory, till 1875;^ though in recent 
years it had become a mere formality, the judge designate 
being made a Serjeant as a preliminary to being sworn into his 
judicial office. But for centuries it was the firmlj' established 
tradition, that all the Justices of both Benches and all Com- 
missioners of Assise ' should be chosen from among the Serjeants ; 
the Serjeants sat within the 'bar' or boundary of the Court, 
and were addressed by the judges as ' brothers.' In the eigh- 
teenth century, their place in the legal world began to be taken 
by the King's Counsel Extraordinary, or, simply, 'King's 
Counsel,' i.e. the officially retained representatives of the Crown 
other than the Law Officers.* 

These new ' patent counsel ' were, however, though entitled 
to precedence over their undistinguished brethren of the Outer 
Eiog'i Bar,' and to seats within that magic boundary, 

CouDiet jjQ^^ ijjjg ^jjg Serjeants, of a difTerent Order from them. 
They mingled freely in the society of the 'apprentices' or, as 
they were later called, 'students'; especially in those great 
iDDtof colleges of legal learning, the Inns of Court, which, 

"^"^ foimded in antiquity, reached their zenith at the end 

of the sixteenth century. These represented, as has been said,' 
the revolt against Romanism and the triumph of the common law 
in the tiiirteenth century, and the consequent severance from 

' A full copy is given in PullinB's Order of Ihe Coif. p. 100. 

' Judioature Act, 1873, a. S. 

' Tbe author cannot trace Mr. PulIing'B reference lop, dl,, p. 4, D.) to theatatuta 
'4 Edw. HI. 0. 16,' which he quotes li>r a Btatutory monopoly. 

' Ot coune there were earlier examples, of nrhom Bacon at tbe beginnios. and 
FraiOeia North ot the end, of the seventeenth century, are well known. The King'i 
Counsel have disabilities, as well as privilcKea. Thus they cannot appear for a 
prisoner against the Crown without royal permission, which, at one time, was only 
obtainable on payment of a fee. It must be romembored, however, that, when 
King's Counsel were Rrat created, prisoners had no right to be defended by counsel, 
except on points of law. 

' This, and its analogue, the Inner Bar. are orthodox but curious eipresBiona. 
There is but one bar in caeh Court : and some advocates are entitled to plead 
within it, whilst the rest must plead from without. But such inaeruracies are 
common in every profeaiional lauguage ; and the attempts to justify them are often 
more amusing than the inaccuracies themselves. 

* ArtU, p. 20. 
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the classical learning of the universities. At an unknown date, 
they seem to have acquired a monopoly of that privilege of 'call- 
ing to the Bar,' i.e. of licensing 'apprentices' to pursue their 
calling, which, as we have seen, was entrusted by Edward I to 
his Justices; but the right of appeal from their decisions to 
the assembled judges, which still survives, and is occasionally 
exercised, marks the privilege of the Inns of Court as a delega- 
tion, not as an original authority. Each Inn of Court has long 
had its own internal organization of Benchers (or ruling body), 
in whose ' Parliaments ' the affairs of the Inn are managed, ordi- 
nary barristers {for inside the Inns King's Counsel have, as such, 
no ofEcial rank) and students,' i.e. those who are qualifying for 
call to the Bar, but are not yet entitled to audience in the Courts. 
The glorious buildings and gardens of the Inns of Court, their 
libraries, pictures, and plate, testify to their ancient wealth 
and importance ; and Coke's enthusiastic account of them is 
well known. ^ In the eighteenth century, they seemed to have 
fallen into sloth and decay. Their buildings became ruinous, 
their readerships and exercises mere formalities,* their libraries 
dispersed or deserted, their accounts often confused, or worse. 
But at length the spirit of reform reached them. Though 
changes in social conditions, especially the outward march of 
the suburbs, have almost deprived them of their residential 
character, they have re-constituted themselves as the professional 
centres of forensic life, and, though hardly yet to an extent 
commensurate with their resources and opportunities, as centres 
of legal study. The establishment, in the year 1852, of the 
Council of Leyal Edncatipn , consisting of representatives of ■ 
the Benches of tiie Four Inns, marked a great step in advance^ 
and the formation, in the year 1S94, of the General Council ( 
the Bar, charged with the guardianship of professional etiquet 
though in itself somewhat of a reflection on the activity of t 
Benches, has provided a wholesome criticism and incenti^ 
of the bodies with whom the executive authority still rests, 
addition to its purely critical functions, the General Council i 
the Bar appoints representatives on various important bodies^ 

' The reader must reiriMnber that, in the sixttenth cpntiiry. the term "rtwdpnt" 
or 'apprentice' still iodiidKl members ol the Outer Bur. who were entitled, or at 
lenst permittad. to speak in Court. The change to moderQ usage seemi to 
havetakeD place about the time of tbe Civil War. 

' 3 Bep. prut, pp, xxxv-ixxviii. ' Blackstoue, Comm. Vol. I, p. 25. 




MODERN AUTHORITIES 



e.g. the Rule-making committees under the Judicature Acts, the 
Land Transfer Acts, and the Criminal Appeal Act, and to the 
Council of Law Reporting. 

The earliest attorneys were, in all probability, simple non- 
Attomev* professional agents, whose duty it was to represent their 
«Qii employers in legal proceedings. Such persons would] 

be very necessary in days when litigation was rapidly 
increasing ; but when facilities for travel were in an elementary 
stage.^ We must, however, again remember how primitive 
tribunals cling to the view that no proceedings can be taken in 
the absence of the parties; this will account for the reluctance 
shown by early law to recognize the existence of agency or 
attorneyship. It is not till 1235 that 'suitors' (who would 
probably include both plaintiffs and persons bound to attend 
the Court as part of the homage) were allowed generally to be 
represented by attorneys ; and then only in the local courts.* In 
1278, by the Statute of Gloucester,' the privilege was extended 
to defendants, in cases which could not lead to battle. After the 
great diminution in the prosecutions by way of appeal had taken 
place, as previously explained,* even appeals of homicide could be 
presented and defended by attorney ; if, for any reason, trial 
by battle could not follow.* 

The professional character of attorneys begins to make itself 
felt in the statute of 1402," which speaks with regret of the numberl 
of attorneys 'ignorant and not learned in the law," and requires 
all candidates for admission to the roll {'en ro//e')^ to be examined' 
by the Justices ; and a statute of James I * repeats this require- 
ment in other terms. Meanwhile, the new jurisdiction of the 
Court of Chancery had produced another similar body of prac- 
titioners. At first, apparently, the Masters in Chancery were 
supposed to look after the Equity suitors' interests ; but the 
natural desire of litigants to have agents specially charged with 
furthering or 'soliciting' their causes, led to the recognition 
of a special body of semi-attached officials, known as 'solicitors,' 
who are treated by the statute of 1005 as on the same footing with 

' Tbis ia Hpociatly mentioned as a srouad Fnr appoiating an attorney id tbB so- 
called OrdioBUCC of Liberties, printed a* ^7 Edw. 1 11390) r, 5. 

' Statute of MertoQ (20 Hen. Ill) c. 10, ' 6 Edw. I. p, 8. 

' An«, pp. 155, IL6. '3 Hen. VII (HSO) c. 1, a. 01. '4 Heu. IV, C. 18. 

' This mUHt mean 'the rolls' (i.e. of the various Courts!. It wai not Until the 
passing of the Solicitors Act, 1643, that a single Roll ol Solivitvrs came ipto existence. 

■3 Jm. 1 (ie06) e. 7. 
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attomej's. A third class of non-forensJc practitioners who made 
their appearance before the end of the sixteenth century were the 
'scriveners,'* who concerned themselves only with chamber or 
non-litigious business, chiefly borrowing and lending of money. 
Milton's father was a scrivener ; and tlie Scriveners' Company or 
Gild, which received a charter from James I, survives, in a some- 
what attenuated form, to the present day.^ 

So far as the social and educational side of the non-forensic 
branch of the profession was concerned, attorneys and solicitors 
Isntot appear, until the close of the sixteenth century at 

CoMaeerf \gg_s^^ to have been, in many cases, members of the Inns 
of Court, above alluded to. But the overflow of these founda* 
tions, in tiie days of their strength, seems to have resulted in the 
formation of a number of minor or preparatory Inns, known as 
[Inns of Chancery, in the neighbourhood of the greater founda- 
tions. Some of these, such as Thavie's Inn and Barnaid's 
Inn, suggest, by their titles, that they were originally founded 
by private proprietors; but there is a well-established tradition 
to the effect that each was affiliated to one or other of the Iqib 
of Court ; * and the tradition has been acted upon at least a 
one modern case.* Apparentlj-, it was to these Inns of Chancoy 
that attorneys and solicitors chiefly resorted ; and though, again 
and again, in the latter part of the seventeenth century, it 
was laid down by judicial Order,^ that all attorneys of the 
Common Pleas should join some Inn of Court or of Chancery, 
it is evident, from the wording of the later Orders,^ that some 
opposition to the injunction was being experienced from the 



diirtion, p. xii). 

* The ancient monopoly of the Sci-iveners' Company, at any rate in the City ti 
Loodon. wu finally defeated, after leugthy limitation, by the decision in Harriton t. 
Smilh, in the year 1760 (Frcshficld, Records, Introd.. p. livi). Since that date, 
(;anveyaQcinB has been recogniicd at a proper part of the solicitor's profeasioiul 
work. Of eourae members of the Bar are entitled also to draw and settle eoavcT' 
BiH^iog documents; and, at ooc time, there was a middle rank of 'conreysDiMf 
under the bar.' now practically extinct. 

' See the preface to Coke's 3d volume o( Reports, p. mvi, before alluded to. 

* In the divlsian of the largo sum of money obtained by the boIg of the aite and 
buitdinEB of New Inn, in the year 1901. a substantial portion was allotted t« tlw 
Middle Temple la respect of ila overlordahip. 

' Orders of Michaduiaa 1654. Trinity 1677, Miehadmas 1684. and MichaelmM 
1705, in Cooke's Hufcg. Order i. and NoHt^t. 

* See Orders of 1S84 and 1705, iibi »up. ('if those Honorable Societies shall pjcaw 
to admit them'). 
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larger foundations. Ultimately, at some uncertain date, prob- 
ably at the beginning of the eighteenth century, the Inns of 
Court succeeded in excluding from their membership all attorneys 
and solicitors, who thereupon seem to have retired to the Inns 
of Chancery ; thus establishing, ia addition to the division of 
functions between the ,two branches of the profession, which, 
as we have seen, existed in the thirteenth century, a division 
of education and discipline, which was no part of the original 
sjstem.' It is worthy of notice that, according to Roger North,' 
personal intercourse with the lay client, which had formerly 
been shared between both branches of the profession, became 
confined to the non-forensic branch in the last half of the seven- 
teenth century, i.e. at the very time when the completion of 
the severance between the two branches was becoming imminent, 
The natural consequence of the change was, that the business 
and reputation of individual barristers came to depend largely 
on the favour of attorneys and solicitors. 

The decay which characterized tlie Inns of Court in the 
eighteenth century was shared to the full by the Inns of Chancery; 
J- Already in the Order of 1705 ' we find the judges of the 

Inns of Common Pleas lamenting the intermission of ' commons,' 

or social gatherings, in the Chancery Inns, with the 
consequent decay and detriment of those societies, and attempt- 
ing to revive them. It was, however, too late to save the Inns 
of Chancery, which gradually sank into the position of mere 
dining and perquisite clubs for the benefit of a few 'ancients' 
or benchers, recruited on a closely co-optative principle. The 
lowest stage of degradation was reached when, in the nineteenth 
century, the ancient sites and buildings of the Inns of Chancery 
were taken for public purposes; and the large sums paid by 
way of compensation were pocketed by the members of their 
governing bodies. This scandalous procedure, after prevailing in 
several cases, was at length put a stop to by the decision of Mr. 
Justice Cozens-Hardy (now Master of the Rolls) in the case of 
Clifford's Inn ; * and the considerable amount reahzed by the sale 
of the property of that Inn and New Inn was ear-marked for the 

■ See further on this point L.Q.R. X,\'VI. pp, 137-145, by H. H. L. Bellot. 
' Litet of the fforthe (Bohn) III. pur, 175. 

' Cooke. RuUt, OrtUrt. and NolUet, (The only drawback of this deeply intefe«t- 
iog and well-priDtcd volume ia. tbnt it is not paenj-) 

• Smith e. Kerr [1900] 2 Ch. 51 1 ; conSnued [1002] 1 Ch. 774. 
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purposes of legnl education. A bold and comprehensive scheme 
for the utilization of this and other funds, a selieme in some 
degree worthy of the capital of the greatest Empire in the worid, 
was presented by the Attorney-General of the day (Sir Robert 
Finlay), in his capacity of ofScial guardian of charitable fundsi 
but was blocked, temporarily at least, by the refusal of the 
Benchers of the loner Temple to concur. 

Meanwhile, the status of attorneys and solicitors, as officers 
of the Courts, had been regulated by more than one statute 
I VoiuDur; of the eighteenth century, of which perhaps the 
*'~^"'*"' most important is that of 1729,' which introduced 
the requirement of five years' apprenticeship, under written 
articles, to a practising solicitor, as a condition precedent of 
being admitted to the rolls, and v-irtually abolished the distinc- 
tion between attorneys and solicitors, by allowing any duly 
qualified attorney to be sworn also as a solicitor.^ But by far 
tlie most important step in the interests of the profession was 
taken, in the year 1739, by the formation, on a purely voluntary 
basis, of the Society of Gentlemen Practisers in the Courts of 
Law and Equity.' Though the records of this Society are not 
complete, there is every reason to beheve that it continued 
to flourish, as a private society, until the year 1S31, when, with 
other societies having a briefer history, it was merged in the 
chartered body known from 1S31 to 1903 as ' The Incorporated 
Law Society,' * and from 1903 onwards as 'The Law Society.' 

One of the most striking features of this body is its dlfl 
character — public and private. Membership of the , 
The Uw (now amounting to about 9000) is purely volun- 
Soti'ty tar>-; and the voluntary subscriptions of members 

go towards the social side of the -Society's activity, its public 
rooms, library, and entertainments, and the expenses incurred 
in the protection of the professional interests of sohcitors. But, 
in its public capacity, the Society acts as the registrar, educator, 

'2 Geo. U, c 23, M. 5 (Bttotneya) , 7 (»licito™). 

• Ibid., a. 20. Redpiwity waa csUblishn) in 1750 (23 Geo. II. o. 36. ■. 15>. 

' See the Records of this Society, published by The (IncorixiratedJ L«* Sodely 
in 1897. with IntindiirtioD by Dr. Edwin Fre^Geld. 

* This was not ite (iflinDl title, which was ' The Soriety ol Attorney!. SoUdton. 
ProctOtB. and otbrrg. Dot hoine BuriMcra. prartising in (he CourtB of Law slid 
Ekiuity of the United KinRdom.' (See the rhartprs at length in the Bandhaok of 
Tht Law Soeietu. pp. 32-41-1 ProMors were eceie»iaatica] ogpnta. They wcra 
aboliihed as a diatinct body in IB57. when the Courts of Probate «iid Djvoroe « 
esUblidied. 
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examiner, and discipliner, of present and future solicitors ; 
either as delegate of the State, or as an authority recognized by 
the State. In the year 1843, though the admission of soUcitora 
to the Uoll is still the exclusive prerogative of the Master of the 
Holls, the custody of the official Roll, containing the names of 
solicitors entitled to practise, was entrusted to the Law Society.' 
In the year 1877, the sole control of the examinations qualifying 
for admission to jjractise was entrusted to the Society,' which was 
already charged with the education of articled clerks in the theory 
of their intended profession.^ From the year 1S33 onwards, this 
function had been more or less completely performed by the 
holding of lectures and classes ; but, in the year 1903, a new and 
comprehensive system was instituted, which not only provides 
for articled clerks' complete legal education in London, but 
substantially assists similar efforts made by proiincial Law 
Societies in large towns, In many cases in conjunction with 
the newly founded universities and colleges, which sprang up in 
the latter half of the nineteenth century. The administration 
of this scheme, subject to the general control of tlie Council of 
the Society, is vested in a mixed Committee, annually appointed 
by the Council, and consisting of a majoritj' of representatives 
of that body, of representatives of provincial Law Societies, and 
of two solicitors nominated by the members of students' societies. 
The examinations are conducted by an ordinary committee of 
the Council, annually appointed by that body. 

Finally, the disciplinary functions of the Law Society, formerly 
of a purely critical character, assumed a new and important 
phase when, in the year 1SS8, the preliminary investigation of 
charges of professional misconduct against solicitors was en- 
trusted to a committee of the Council of the Society (known 
as the ' Discipline Committee '), appointed by the Master 
of the Rolls.* This committee, sitting as a court of discipline, 
but in private, hears charges, and reports to the Court thereon ; 
whereupon the Court, with which e-xecutive action still ex- 
clusively remains, makes such order as it considers to be just; 
either dismissing the complaint as unfounded, or suspending the 
solicitor inculpated from practice for a longer or shorter time. 



' Solicitora A.et. 1843, a. 
■t, 1888, sa. 5-61, 
' Solicitors Act, ISTT. 



The prooMs w 



It completed till 13SS (Bolidton 
• Ibid., ISSS, s. 13. 
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or, in grave cases, striking his name off the RoD. The statute 
expressly reserves^ to any complainant the r^fat to proceed 
by direct application to the Court; and^ presumably, the 
right to bring a civil action against a solicitor for negligence, 
and, certainly, the power of the Crown to prosecute for criminal 
offences, are not affected by its provisions. But the advantage 
to the Court of being relieved of long and wearisome enquiries 
into details, and the obvious gain to justice, by allowing charges, 
whidi may be reckless or unfounded, to be investigated withcmt 
the odium necessarily attendant on a public enquiry, are abund- 
ant justification of the pdicy of the Act. 



CHAPTER XIV 



REFORM BY EQUITY 

rhas often been remarked, that the history of English legis- 
lation during the eighteenth century, at least so far asi 
private law is concerned, is almost a blank. If we put 
aside the Act for the Amendment of the Law passed in 1705,' 
the Diplomatic Privileges Act of ITftS, the Land Registry Acta 
UtiilxivB of ^^(^ ^"'1 1708, the Landlord and Tenant Acta of 
sognition 1709 and 1730, the Charitable Uses Act of 1735, 
the Distress for Rent Act, 1737, the Inclosure Act of 1773, and 
the Life Assurance Act of 1774 (none of which measures are 
really of first-class importance), we shall hardly find a single Act 
of Parliament of those momentous years, from 1700 to 1800, 
which has left a permanent mark on the body of English civil law. 
Apparently, the reaction which followed upon the agitation of 
the Civil War, combined with the feeling of uncertainty pro- 
duced by a disputed succession to the Crown, rendered the nation 
unwilling to allow the laborious and disturbing machinery of 
Parliamentary reform to tamper with the ancient institutions of 
the country. At any rate, the striking fact remains, that the 
century which witnessed the passing of the Statute of Monopolies,* 
the Limitation Act,^ the Petition of Right,* the Star Chamber 
and Habeas Corpus Acts,^ the Act for the Abolition of Feudal 
Tenures,* the Navigation Acts,' the Act for abolishing Arrest on 
Mesne Process,* the Statute of Frauds,* the Statutes of Distribu- 
tion,"* the Bill of Rights," the Statute of Fraudulent Devises,'* the 
Treason Act,'* the Bond Execution Act,'* and the Act of Settle- 

>4<fe 5 Anoc. c. 3 (or 16). It seems a liUlc strangp, that this useful statute, much 
of which is still live law, should doI have lUi official short title. 

"21 Jac. I (1633) c, 3. 'Ibid., c. 10. '3 Car. I (1027) c. 1. 
' 18 Car. I (16401 e. 10. and 31 Car. II (167B) o. 2. 

__ _ I /bid., 0. 18. Ac, 

•2fi Car. II (1677) e. 3. 
: Jac. It (1685) 0. 17. 

«3 W. & M. (1691) «. U. 

his statute also misht to bave an official abort 



'12 Car. II (1660) c. 24. 
< 13 Car. II, St. 11 (I66I) c. 2. 
» 22 A 23 Car. II (1670) o. 10 ; 
" I W. 4 M. Bt. II (1H89) c. 2. 
"7 * 8 W. Ill (1695) e. 3. 
"S * 9 W. Ill (1896) c. 11. ( 
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ment,' was followed by the century whose chief legislative out- 
put was the meagre crop of statutes mentioned above. And 
from this fact it might be hastily concluded, that the eighteenth 
century was a stagnant period in the history of English Law. 
In fact it can hardly be described as revolutionarj' ; but it would 
be a great mistake to suppose that it witnessed no legal reform. 
iThe explanation is, that the chief engine of law reform during 
that century was the judicial action of the C'ourts, proceeding 
.'chiefly under the guise of Equity, and chiefly, though by no 
means exclusively, in the Court of Chancery. 

The successive watchwords of the Chancellor's equitable juris- 
diction will give us the best key to the historical explanation of 
._ , the notion of 'Equity,' as understood by English 
lawyers. At first the Chancellor's equitable juris- 
diction-was confined to matters of 'grace,' i.e. matters requiring 
special indulgence or provision. It was thought suitable in the 
fourteenth centurj' (the exact dates are still obscure) to entrust 
the exercise of this branch of the prerogative to one who, as the 
Custodian of the Great Seal, was already a great administrative 
official, charged with the custody of the Register of Writs, and 
having also some rather undefined Common Law, or ' Latin ' juris- 
diction* in matters of sci. fa. and other strictly legal proceedings. 
It was, doubtless, the ' grace ' foundation of Chancery jurisdiction 
which gave rise to the popular idea expressed in Selden's Table 
Talk? that ' Equity is a roguish thing,' for that it varies as the 
length of the Chancellor's foot. Nor can it be denied, that this 
original characteristic long served the Chancellor in good stead ; 
when he desired to depart somewhat widely from tradition. 

Nevertheless, long before Selden's day, ' conscience ' had i 
most superseded ' grace ' as the working foundation of _ 
.- Chancellor's equitable jurisdiction. This was but 

a natural consequence of entrusting the Great Seal 
to ecclesiastics, whose leanings towards casuistry, and peculiar 
means of probing the minds of their penitents, caused them to 
lean heavily on the inward intent of tlie parties, rather than on 
those external forms beloved of the Common Law. The contrast 
between the two principles is, as we have seen,* strongly broii|dfl 

> 12 A 13 W. Ill (1700) c, 2. .^H 

' So I'allrd, to disUaguiab it from the iurisdicticiD by 'Enitliah Bill' in EqnU^^H 
' Ed. Rcyuolds. xnvii, 2. ' Anit. pp. 139, HO. ^^^H 
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out in the Dialogues of Doctor and Student, in the middle of the 
sixteenth century. To the appheation of the doctrine of 'con- 
science' the Court owed its vast jurisdiction in Trusts and 
Fraud. 

But now. before the period we are approaching, the long line 
of ecclesiastical chancellors had ended with Wolsey and Stephen 
Gardiner,' and had been replaced, for a short period, by a line 
of statesmen of the t>pe of More, Nicolas, and Francis Bacon, 
men more familiar perhaps with the Council Board than the 
judgment seat. They it was, doubtless, who had given to Chan- 
cery that forcible character jp pprsmmin which was so powerful 
a weapon in its armory. It was natural that the direct wielders 
of the royal prerogative, men who sat in the Star Chamber and 
the Privy Council, who knew the secrets of State and the necea- 
sitj' for prompt action, shcfuld despise the merely declaratory 
character of a good deal of Common Law process. To them we 
doubtless owe those four great pillars of Chancery jurisdiction, 
the injunction , the ^jptpp, the sfiqueslxatiiii],^ and the couuoiai 
sion of rebellio n. The first of these forbade the defendant, oil 
pain of imprisonment, to continue his existing or contemplated' 
course of action; and we have seen how,* under a thin disguise, 
the Chancellor, by means of this process, had, in the year 1618, 
won a decisive victory over the Common Law courts, and prac- 
tically enabled the Chancery to control their proceedings. The, 
dsilSfi, or positive order, bidding the defendant do aome act, was', 
not confined to the mere carrying out, or ' specific performance,' 
of contracts ; though that was its commonest application. As 
is well known, it was used, though sparingly, to remedy that 
serious defect in Common Law procedure, which permitted a de- 
feated defeiidant in Detinue or Trover, to retain tlie subject 
matter of the action, on paying its value.* It was, probably, 

' Of courso even Gardiapr was not absoluteJy the last epeleaiastieal chancellor. 
He was BUPceedcd by Archbishop Heath of York ; and Biahop Williams o( Lincoln 
was Lord Keeper from 16^1 to 1625. But those two were of littlo note. 

'BoBur North, in biB nmusing but inscourala work. Lives of Iht tforl/i* (Vol, I, 
p. 2U6), attribul«H tho invention of the sequeBtration to Lord Keeper Coventry 
(1G25~1640). But it ia iwrtualy much older. It won, for eumplp. applied for in 
AiL-lrut-Oeorgelltm) J cfa CarweOan'oE, 757-759 ; and, though the Court wos reluc- 
tant to gTunt the upplicatjon. it did not regard it as unprecedented. 

■ Ante. p. 166. 

< See this point discussed, anit, p. 59. (The leading cases on the equitable juris- 
diction are Pwhv '■ /^«K (l«*4) 1 Vem. 373 ; D. <i/ Somenel t. Caolaon (1736) 
3 P. Wma. 390.) 
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also the origin of the Chancery jurisdiction in partition ; for the 
award of the Court could not convey the legal estate, it merely 
directed the parties to make mutual conveyances. The segues- 
tcaljon was a far superior process of Distress, which enabled a 
IplainmT whose opponent refused to appear or to obey a decree, 
Ito seize the latter's property, and pay himself out of the pro- 
ceeds ; instead of proceetling laboriously to outlawry, or, through 
tlie sheriff, by Fi. Fa. or Elegit} The oommi-winn of r ebellio n 
enabled him to supersede the somewhat dilatory officers of the 
!Marshalsea and other civil prisons, by the prompter methods 
of the Tower.' With these weapons in his hands, the Chancery 
suitor was in a position far superior to that of his brother at 
Common Law ; at least until the cumbrous processes of Attach- 
ment and Distress had been superseded by the fictions which 
enabled a Capias to be employed to arrest the defendant in al- 
most all Common Law cases.' 

But, with the commencement of the seventeenth century, 
the statesmen Chancellors begun to be superseded by a mor« 
specialist class — men like Pickering, Egerton (after- 
wards Lord Ellesmere) and Coventry, who were 
lawyers first and last ; and, after the retirement of Lord Claren- 
don in 1667, the change became practically permanent. It i-^ 
marked by frequent variations of title, which seem to indit^r 
that the Crown was hardly yet prepared to endow the ut ■ 
type of custodian of the Great Seal with all the powers of hi< 
medieval predecessors. The title of 'Lord Keeper' appears 
frequently in the place of that of 'Lord Chancellor'; and m 
15C2 it was deemed necessary to enact,* that the Lord Keeper 
had, 'and of right ought to have, the same and like Place. 
Authority, Preheminence, Jurisdiction . . . Commodities, and 
Advantages' as a Lord Chancellor. The chief difference 
between a Lord Keeper and a Lord Chancellor was, in fact, 
that the former was seldom, or at least not necessarily, made 
a peer, and was, therefore, not a member of, though lie pre- 

' There aeeiiiB to have been aotoe little doubt whether a floquestratiOQ eould be 
iMU?d of any property other %haa that ■□ dispute in the caune (see Practice of the 
High Court of Chancery. 1672. p. 26). 

' Thp form of a CommieBiOD oJ Rebellion is given '\a The CUrk'i Tutor ia Ckanerrv 
by W. Brown, 2d edition, 1694. at p. 276. The prai^tiee goes bock at loMt to 15M 
<see the form of that year ^ven ia Crompton's AiUhonlit el JurUdidion dtt Cotrit 
<ed. 1637. fo. 47)). 

'See tjiis development eipJained, ante. pp. 170-172. • 5 Elii. c IS. 



rBonitr' 



REFORM BY EQUITY 



211 



sided over, the House of Lords.' Later still, the even more 
cautious title of Lord Commissioner (or Commissioners) of the 
Great Seal was frequently employed; and again, in 1688, It 
was found nec-essary to define by statute" the powers of these 
officers. Finally, these latter officials must be distinguished 
from the less important 'Lords Commissioners to Hear Causes,' 
who appeared during the Commonwealth and after ; for these 
last had no power to affix the Great Seal, which, during their 
tenure of office, was usually retained by the monarch himself. 
But these makeshifts gradually gave way before the long 
succession of distinguished Equity judges who adorned the 
Court of Cbanoery during the century which followed the 
Restoration. Clarendon's immediate successor, Sir Orlando 
Bridgman, was, perhaps, more famous as a common lawyer and 
a convej'ancer, than as an exponent of equity. Most of the 
royalist estates which escaped confiscation during the Civil 
War had owed their escape to his ingenious drafting of family 
settlements. But he was followed by Lord Nottingham, one 
of those ' black, funereal Finches,' who had played a somewhat 
doubtful part in the troubled years of Charles I ; and Lord' 
Nottingham's well-known title, ' Father of Equity,' indiratesi 
the respect which his decisions inspired. Among the Chan- 
cellors of the period were men of high birth, like Simon, Earl 
Harcourt, who traced descent from a companion of the con- 
queror of Normandy, and from a cadet of that house who had 
accompanied the conqueror's descendant in 1066, and like 
Talbot, whose family had given warriors, statesmen, and bishops, 
to his country. But there were also, no less famous and up- 
right, men of humbler birth, like Somers, the great lawyer of 
the Revolution, and Philip Yorke, afterwards the great Earl 
of Hardwicke. It is to the work of these men that the term 
'equity' is peculiarly appropriate. For, while they did not re- 
nounce the ideals of their predecessors — either that ' grace ' which 
cabled them to insist that all their remedies were discretionar.\-, 
not of strict right, or that 'conscience' which enabled them to, 
administer, and justified them in administering, the severest of 
interrogatories — tliey added a new ideal, of equality. For, 

' The writer believes it to be »till the technical role, thot the wooltai'k. on whicb 
the Prmidcnt aita. is not within the aacred Umili of the Hoiue of Lords. 
*1 W, A M. Bt. I.e. SI, B. 2. 
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proposition, reads just as 

great new department of Equity, which w 

administration of the assets of deceased persons, did the CI 

cellors apply this new ideal of equality 

But, before proceeding to sketch the developments of equi- 
table doctrine which tooii place between the Restoration and 
OthBr Chan- t^>c end of the eighteenth century, it may be well 
cMFOfflcWi to realize that this task was not effected by the 
occupants of the woolsack alone. Long before the end of the 
sixteenth century, the Chancery had gathered to itself a vast 
staff of administrative officials; some, like the Cursitors and 
the Clerks of the Hanaper and Petty Bag, concerned more with 
the common law and revenue, than the equitable side of the 
Chancery jurisdiction, others, like the Masters, the Registri 
and the Six Clerks (the latter of whom were actually mi 
corporation in 1635 ') occupied mainly with equity biisii 
The great growth of the latter class (the Six Clerks are said to 
have had sixty clerks under them-) was due to the development 
of the administrative, as opposed to the litigious side of thf 
equitable jurisdiction; to the taking of accounts, the executi.. 
[of commissions for partition, the guardianship of Infants, un' 
most of all, to the management of the estates of deceased jh'^ 
sons. It was in connection with the high officials known a^ 
Masters,^ that there occurred the second great judicial scandnl 
within a century.* In accordance with a practice eminently 
characteristic of the period, administration suits were treated 
as the private property of the Masters to whom they were 
allotted ; and, as these suits often lasted for many years, the 
Masters had, in effect, the custody of the whole of the funds 
involved during that period, and made large profits by invest- 
ment of them. The inevitable result followed. At the time 
of the South Sea Bubble, in 1720, the Masters speculated heB\-il.\' 
in South Sea Stock ; and, when the crash came, there was a huge 

' Sx parte Ihe Six Clirln (1798) 3 Vesi, 589. (But the vnJidily ot the incotpoti- 
tioo mu disputed.) 

' ScorKill-Bird. Guide to the Doaimtnlt in Ike Public Rerord Ogiee. p. 8. 

' Specimens of the early work of the Maatns iu Chauwry may be tevn in ' ' 
Acta Caneellariae, hy Cei-U Munro (1847). 

' The Grsl wM, o( luursp, the impeachlneDC of FrHocia Baran for oortuptiua 
in 1621. 
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deficit. The chief odium fell upon the Chancellor, Lord Mac- 
clesfield. He was impeached, and made to pay a heavy fine, 
which went in partial reparation of the suitors' wrongs. It 
fell to Lord King, Lord Macclesfield's successor, to make pro- 
vision against the recurrence of such a scandal ; and the meas- 
ures which he took to originate the office of Accountant-General 
in Chancery, produced so much friction in the purlieus of the 
Court, that from the heated atmosphere sprang the most inter- 
esting, if not the most picturesque quarrel in the judicial history 
of the eighteenth century. An added flavour is given to the 
affair by the fact that the gladiators in the struggle concealed 
their identity under a veil of anonymity wBich has at least 
succeeded in puzzling posterity. 

In the year 172G. less than two years after the fall of Lord 
Macclesfield, appeared a small anonymous Uhtory of the Chan- 
Huteroi cert/' which made certain reflections on pretentions 
tbe Soils alleged to have been put forward by the most impor- 
tant of all the Chancerj- officials, the Master of the Rolls, to 
a share in the judicial authority of the Court of Chancery. 
The whole subject bristled with delightful possibilities. On 
the one hand, it was undeniable, that the Master of the Rolls, 
who, by virtue of his duties as eust€>dian of the priceless records 
of the Chancery, was certainly at the head of its administrative 
staff, had in fact exercised, for at least a century, judicial duties, 
though of a subordinate kind. Masters of the Rolls had, in 
quite recent years, been appointed Commissioners to Hear 
Cases in Chancerj';' and, in days further back, had even been 
given temporary custody of the Great Seal.^ Further, and this 
was the strongest practical argument of all, it was manifestly 
impossible for the Chancellor, with his multifarious duties, to get 
through the whole judicial work of Chancery unaided. These 
facts were duly pointed out in the anonymous answer to the 
UUtory oj the Chancery, viz. the Diicourse of the Judicial Author- 
Uy of the Master of the Roll^* which quickly followed, and which 
is attributed to the pen of the witty and accomplished Sir Joseph 
Jekyll, then Master of the Rolls. But it was argued, with 

' London o( that date. Publiahed by Walthoc. 

• S«. Sir Julius CuDBar in 1621. and Sir JoBepb Jekyll bimseU !□ 1725. 

■ £.0. Jobo de Waltham in 1383, Simoa Gaunatcde in 1422, and Bobert Kirktuun 
in 1463. 

■ London (WilliaoitoD), 1726 (3d ediUoo). 
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igreat force, in a really learned reply. The Legal Judicature i 
'Chancery Stated, which appeared in 1727,' and, like its pred- 
ecessor, the HiMory of the Chancery, was attributed to Sir 
Philip Yorke, afterwards Lord Hardwicke,* that the desirability 
of a state of things does not prove that such a state exists, that 
all the alleged instances of the exercise of supreme judicial 
authority by Masters of the Rolls were to be accounted for by 
the fact that, at the times in question, the Masters had been 
«nioying special privileges by virtue of their custody of the Great 
.Seal or their special Commissions, and that, in law, the whole 
executive power of the Chancery lay in the Great Seal, which, 
save in the exceptional cases noted above, was the sole posses- 
sion of the Chancellor or Keeper. 

Whatever may have been the historical merits of the quarrel, 
the obvious result was to demonstrate the necessity for regu- 
siatuteot larizing the position of the Master of the Rolls, 
^''^° and to afford judicial assistance to the Chancellor. 

Accordingly, in the year 1730, a statute was passed giving formal 
authority to the Orders and Decrees, past and future, of the 
Rolls, to the extent warrauted b\- practice ; ' but with a proviso 
that they should not be enrolled of record before being signed 
by the custodian of the Great Seal, by whom the,\- could, accord- 
ingly, be reversed or amended without formal appeal.* Even, 
however, when the new office of Vice-Chancellor was created 
in 1813,' the judicial position of the Master of the Rolls was 
still left in its anomalous position: and. though his jurisdiction 
was extended by the Chancery Reform Act of IS33 to the hear- 
ing of motions, pleas, and demurrers,* he still remained, until 
the establishment of the Court of Appeal in Chancery in the 
year 1S51,' not merely a subordinate judge, but, in theory, a 

' London ol that dote. Published by Waltboe. 

' A puriaua legpud poraiata id Bttributin^ the autborahip of the Lrgal Jvdieahtrt 
to Sir Joaeph JEkyll, and the Juduyial Ditcourae U> Sir Philip Yorke. Sir Josevli 
vaa a noted v/ae: but he vauld hardly have written a book to belittle the oSier 
which ho held for 21 years. 

' The Act does oot aperify what this eitect was : but, apparently, little difficulty 
■WM felt on the point. 

' When once enrolled, a decree could not be altered without an appeal t*> the 
Bouse of Lords. 

' 63 Geo. III. c. 24. "3*4 WiU. TV, c. e. 94, 24. 

' H & 15 Vic. c. 83. Innsmurh an that atatute (a. 5) invested the new Lonla 
Joaticea with nil the jurisdiction o( the Chancellor, it might be argued that it still 
left the Master of the RolU and Vice-Cbaiicellors in the unatable position of Dier>' 
reporters. But the Judicature Acta defiuitely placed thcsi- officers and ihrir sul- 
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mere preliminary hearer, whose orders were of no judicial author- 
ity till confirmed by the Chancellor. As a matter of fact, his 
house on the east side of Chancery or Chancellor's Lane, the 
ancient foundation for converted Jews, which had been con- 
firmed to his great predecessor John de Waltham in 1383,' 
had become the centre of Chancery business; and though the 
'Rullb Court' was moved, on the opening of the new Koyal 
Courts of Justice, to that building, the stately pile of the Record 
Office, rising on the site of the ancient garden of the Masters of 
the Rolls, preserves tlie historic continuitj' of the scene. 

We pass now to a sketch of some of the leading equitable 
doctrines established in tlie last half of the seventeenth and 
the eighteenth centuries; and this process will illustrate, better 
than any other means, that peculiar attitude of Equity towards 
Common Law which is, juristically speaking, at once the great 
mystery and the great interest of reform by equity. 

We begin, then, by remembering, that this is not the creative, '■ 
but the d£V'''"P'"g pfri<"* of fgiiitiihlp fififtririf. As has been ' 
pointed out, the new type of Chancellor was essentially a 
lawyer, with all a lawyer's caution and respect for precedent. 
One great exception there Is. no doubt, from this principle; 
and to that exception attention will be paid later. But for 
the most part, in the period now under review, it is not the ' 
extension, but the intension of jurisdiction, which is the striking 
feature of the history of Equity. 

No better illustration of this cautious attitude can be chosen, 
than the subject of mortgages. In 16S1 Lord Nottingham, 
in the leading case of Harris v. Harris^ firmly laid 
down the principle : ' once a mortgage, always a 
mortgage ' ; a doctrine which not only rendered all agreements 
in a mortgage for forfeiture of tlie right to redeem invalid, but 
also rendered invalid all incumbrances of or dealings with the 
property by the mortgagee, as against a mortgagor coming to 
i^leem. In some respects, this doctrine was pushed to on 

■enors in the rank of judEes of First Itutaarp : tboUKh the Master of tho RuIIr hns 
Aince beoome a member of the Court of Appeal cxaluBively. 

' Calmdar of Patent RoUt (18i)7) p. 369. 

' (1081) I Vera. 33. The earliest ruse known to the writer os iliustriiliDg the 
doctrine, is Courtman v. Coni/ert (1600) Ada CanctUariae. 764. And there the 
mortxagte was alleged to have purposely abwnted hiraoelf oo the day Gxnl for 
redemption, in order to avoid receiving payment. In other words, it wa« a case o( 
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extreme length; with the result, that both parties were preju- 
diced by the inability of either to make binding dispositions 
of the property as a whole. But the principle has been pro- 
ductive of fruit even in recent years ; and the recent applica- 
tions of the doctrine of 'clogging the equity" will be familiar 
to modern lawyers. 

On the other hand. Equity in this period laid down rul«s 
in favour of the mortgagee, or owner of the legal estate, which 
show, in the opinion of modern legislators, an almost excessive 
respect for legal doctrine. Thus in Hedworth v. Primate,* in 
1662, and March v. Lfe,^ in 1670, Equity tribunals established 
the rule of Tacking, by which the owner of a second or later 
equitable charge, who buys up the legal mortgage of the first 
mortgagee, may squeeze out any intervening (equitable) incum- 
brancer, of whose existence he had no notice when be lent his 
money on the equitable charge.* .Again, in Shutlleworth r. 
haycock,^ in 1684, and Pope v. Onslow,^ in 1692, Courts of Equity 
formulated the doctrine of Consolidatioa ; by which a mort- 

tgagor who has mortgaged two estates to the same mortgagee 
cannot, after the day fixed for re-payment has gone by, compel 
the mortgagi^ to allow one mortgage to be redeemed without 
the other.' It is, however, quite worthy of note, that both 
these rules were founded by judges who, though they were 
then sitting in Equity tribunalsv were, in fact, rather common 
h" lawyers than equity judges.* 

^H Again, in the attitude of Equity towards the law of contract. 

^H we notice a profound respect for the Common Law, tempered 

^H SDedflc I ^^ equitable con^derations. Not only did Equity 
^H Perioral- refuse to enforce contracts invalid at Common Law ; 
^H I but, in one case, in its dislike of mere formalities, it 

^V went beyond the strictness of the Common Law, Thus, a 
^H contract under seal, in fact made without consideration, could 

^H be enforced by an action at law, for historical reasons; but 

L 



Noakei t. Rict: [19021 A.C. 24; BmdUi/ i>. CaniU [I903I A.C. 2&S. 
Hardras, 318. '2 Ventr. 337. 

The rule of tacking was abolished m 1874 by the Vendor and PurchaMr Act 
of that year (a. 7). but revivnl l>y the Land Transfer Act of 187& (>. 120). 
I Vcm. 244, ' 2 Vera. 236. 

The doctrine of consolidatioD is aow applicable only where it has been oxprenly 
resrrvod (ConveyanciuB Act, 1881. H. 17). It hui been extended far beyond its 
tive simpLcity (Pledgt i. While [IbBB) A.C. 197). 

'he rule of tuckins was laid down by Chief Baion Hale. Lord Keeper Bridg- 
and BaroD Raiosford; the rule of consolidation by Lord Keeper Bridgmui. 
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Equity would not aid it by a decree of specific performance. 
And thougli Equity admitted that 'any bond was good enough 
against an executor,'' jet it would not allow a voluntary bond 
to be paid out of assets until all creditors for value had been 
satisfied.^ ^loreover, courts of Equity early adopted the 
principle, that specific performance would not be ordered where 
damages were an adequate remedjj and Lord Macclesfield 
carried this restraint so far as to refuse a decree for transfer 
of South Sea Stock, though at the time only a limited quantity 
was procurable.^ Once more, the ' conscience ' element in 
Equity refused to enforce the performance of an ' unreasonable,* 
though not, technically, an illegal or oppressive contract;* 
and the later developments of the doctrine of 'equitable fraud,' 
as applied to contracts, are well known.* But the most valuable 
of all the remedies of Equity, in such cases, was, not the mere 
refusal to assist in oppression, but the active assistance aiTorded i 
to the oppressed by compelling the holder of an oppressive I 
document to deliver it up to be cancelled. This remedy was 
applied by Lord Nottingham in 10S(I.* Only in one respect 
did Equity relax the law of contract. Generally speaking, 
though professing themselves not to be strictly hound by the 
word-s of the Statute of Frauds, equitable tribunals refused to 
enforce contracts for which the statutory evidence of writing, 
required by that statute,' was not forthcoming. But if the 
defendant had fraudulently prevented the proper evidence 
being used,* or had admitted in his pleadings the terms of the 
contract," or if, in reliance on the contract, the plaintifT had 
incurred loss or liability in part performance of it,'" then a Court 
of Equity would decree specific performance ; even though no 
laction lay at law. It mil be observed, however, that even the 

Edwardt n. Counlaa oj Warsiick (1723) 2 P. WmB,, at 176. 
Jont» t. Pov^l [1712) I Eq. Cn. Ab. VA (Lord Harcourt). 
■Curf. B. RuUer (1719) 1 P. WmB. 569. 

•Pftilip. B. D. ofBucIa {1683) 1 Vern. 327 (Lord Keeper Guilford). 
' NatwitbstaadiQB Derra c. Prtk (1889) L.R. 14 App. Ca. 337, the doctrine of 
'equitable fraud' is still \&v. By virtue of it, the Court conalontly refuBna to deorcc 
■pedGc performaDra, and even orders the contract to bo cHDCelled. where there baa 
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*likopholmt ». Hart, Ca. Ump. Finch. 477. '29 Car. 11 (1577) c 
* Maradl t. Mountacute (1719) Pre. CliB. 626 (Lord Macdesficid). 
'Crouton r. Bantt (1702) Pre. Cho. 208 (Sir John Trevor. M.K.). 
'''Buldier t. SlapUu (1685) 1 Vera. 364 (Lord Guildford). 
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Statute of Frauds does not in such cases make void the contracn 
it merely rendt:rs it unenforceable, i.e. creates a procedurSH 
uot a substantial difiicult,<i'. 

We have seen,' in dealing with the preceding period, that 
the Court of Chancery had succeeded, without much trouble, 
in escaping the threatened extinction of its impor- 
tant jurisdiction in trusts. By comm' 
as has been pointed out, llircc classes of 'uses,' viz. (a) actr 
uses, (b) uses of leaseholds, and (v) ' uses upon uses,' had esca] 
the meshes of tlie Statute of Uses, and, under the popular name 
of "trusts' (though there is no technical value in the word) had 
completely re-established the doctrine of equitable interests. 
which indeed, so far as 'pure' personalty was concerned, had 
never been touched by the statute. It remained only for the 
Chancellors of the Restoration and the eighteenth century to 
fill up the outline sketched by tlieir predecessors. 

This task they performed by the application of several prii 
ciples which were, indeed, not new, but had not previoi 
been carried out to their logical consequences. 

The first of these was the protection of the trustee's estate 
against claims, founded on his delinquencies or acts, which 
would have been inconsistent with protection of the 
oiTnuMe'i beneficiaries. Obviously this doctrine could not be 
""" pushed too far, if the whole system of tenures were 

not to go by the board ; the lord must have his rents, reliefs, and 
other ordinary 'incidents.' But there were other liabilities of 
tlie legal estate which stood on a different tooting ; liabilities 
in which the claimant occupied more or less the position of a 
volunteer, or at any rate of a person seeking an unexpected 
benefit. Thus, for example, it seemed hard that the cestui qur 
trust should lose his interest through the escheat or forfeiture 
of the trustee's estate by the failure of the latter'a heirs, or his 
conviction or attainder for treason or felony. So far as escheat 
was concerned, Chief Justice Bridgman was, indeed, though on 
rather doubtful evidence, reported to have said, in Geari/ r. 
Bearcrojt^ that the trust would be enforced against the lord 
taking by escheat ; and this view was repeated by Sir Ji 
Trevor, M.R., in Ealea v. Englarid.^ But these were 
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dicta, and were opposed by dicla of equally eminent judges, 
especially in the famous case of Bitrgess v. Wheale,^ afterwards 
to be referred to ; and eminent text-book RTlters, who were 
also judges,^ also expressed a contrary opinion. With regard 
to forfeiture for treason, though Sir Matthew Hale gave relief 
to a mortgagor in 1(J67. yet he guarded himself carefully against 
being assumed to rule tliat the relief would be given in the 
case of trusts ; ' and Sanders,* though he inclines in favour of 
relief, can give no authority for his view. In fact it was not 
settled until 1834,* that neither the crime nor the failure of 
heirs of the trustee should endanger the interest of the ce»tui 
que trust. 

With regard to the claims of a trustee's widow to dower, 
the action of the Courts was more prompt, though, perhaps, less 
logical. For, though it has alwa>s been recogniKcd that a 
wife is a purchaser for \'alue, Lord Nottingham said, as early 
as 1678.* that it was the constant practice to relieve against 
such claims; and the rule was extended to claims of freebeuch 
by the widows of copyhold trustees in 1681.' Until quite 
recently, women were so rarely made trustees, that the question 
of claims to curtesy of trust estates does not appear to have 
arisen. 

An even more important protection for the interest of the 
cestui que trust was gained when Lord Keeper Finch (afterwards 
Lord Nottingham) in 1670,* clearly enunciated the principle 
that the debts of the owner of the legal estate cannot be en- 
forced against the interest of the beneficiary ; and this rule was 
definitely applied to trust estates by Lord Cowper, in 1715.' 
But the safety of the beneficiary from this danger was not 
complete, until it had been ruled, that even the bankruptcy of 
the trustee did not affect the cestui que trust's interests. This 
protection was, however, definitely secured in the year 1725, 
by tlie case of Bennet v. Duvis."^ 

' (1759) i Ed. 177. 

' E.O. Gilbert, C. B.. Lau- 0/ f'jM and TruiU (2d. edition), p. 10, followed by 
Lord St. Leonorda (Sugden) in the 3it. edition. (ISII). 

> Faaltit t. A . G.. Hardrea, 465. (It must be recollected, that, even in the oaao at 
treuoQ. copyholds were forfeited to the lord of the manor, not to the Crown fCom- 
toall'i Ca*t (1683) 2 Veatt. 3S).) 

' Bttat/ on Uta and TrtuU. 253. '4*5 WUJ. IV. c. 23. 

*Norlt. Jrton. Fteem. Cha, Ca. 43. ' Bewntt. P.ipe, ibid.. 71. 

Burgh V. FraneU. 1 Eq. Ca. Ah. 321. 



• Finch t. S. of mnchiUta. 1 P. Wnu. 277. 



2 P, Wms. 316 (Jek>-U, M. H,). 
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A second principle, early adopted by Chancer^', consisted of 
applying the rules of the legal estate, so far as possible, to equi- 
table interests; with the result of making the resemblance 
between the two so close, as sometimes to deceive the super- 
ficial observer. Whether tlie adoption of this principle did not 
destroy an opportunity of introducing desirable rcfornis into 
land law, may well be doubted; but it would, perhaps, have 
been unreasonable to expect that even Courts of Equity in the 
eighteenth century should show much boldness in that direc- 
tion. Thus, though a widow was not allowed until 1833 to 
claim dower out of her late husband's efffiitabte interest of 
inheritance.' yet a husband was held entitled to curtesy in 
the equitable interests of his wife;' and. generally speaking, all 
rules as to inheritance,* quantity of interest, limitation, and 
rights of limited owners.* which applied to legal estates, except 
in so far as these depended directly on the maintenance of 
seisin or possession of the land, ^ -were applied by analogy to 
equitable interests. It was, however, laid down, in the well- 
known case of Burgess v. Wheale,' that there could be no escheat 
of an equitable interest ; but that, on failure of the heirs of 
the owner of an equitable fee simple, who had died intestate, 
his interest should not be enforceable against the owner of the 
legal estate. 

No account of the law of trusts in this period would, of course, 
be adequate without a reference to the Statute of Frauds; 
statute of *"'i ^^^ reference is not so irrelevant as it might 
Frauds appear in this chapter, for it is generally agreed 

that the framing of the statute was left in judicial hands.' ^M 

' It appears that at one time there woa considerable doubt on this point. SH 
Balmin v. VandepeTidu (1685) 1 Vcm. 356; Shower. P. C. GU, it was held tlurtU 
widow poutd not enforce her plnim against the inhpntnnce. when an active term wait 
ouMIanding; but. where the term was aatiaflcd, it was held (Ihidlry n, Dudley {1705) 
Pre. Cha. 241) that relict would be granted to her. These were, however, lego) 
elaimg: and thougb it was held by Sir Joseph Jeliyfl. M,R., in 1732 {SonU v. SiKl-m, 
2 P. Wma. 700). that a widow mjsht be endowed out of an equity of redemption, this 
deciaion wna overruled in the lallowiog year by Lord Talbot, in the case of Chaplin 
v. Cha-pUt (3 P. Wms. 229). The reasons are explained by Lord Redesdole in 
D-Arcy t. Blake (1805) 2 8oh. A Lef. 387. 

'SwtOapplet. Bindon (1706) 2 Vera. 536; dubomtv. Scarft (1737) 1 .\Ik. 603. 

'Blackburn e. Grawa (1676) I Mod. 102: Edtcin v. Thnmaa (1687) 1 Vem. 488. 

' Sob the general principle laid down by Lord Co«-per in WalU r. Boil (1709) I 
P. Wms, 108. 

' E.g. failure of conlingent remainders. • (1759) I EJJ. 177. 

' The credit ia diversely and variously attributed to Lord Nottiosham. S^^ 
Matthew Hale, and Sir Leoline Jenkins, ^^H 
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CThe Statute of Frauds had two substantial effects on the 
law of trusts. In the ^£4 place, bv^ requiring ^aJJ-crefitioiis of 
trusts of lands to be evid^ced b^wrij;jng,' and all assignments 
of trusts whatsoever to be in wj^tiug,' the statute practically 
elevated the creation and transfer of trusts to the dignity of 
professional conveyancing, and, incidentally, dispelled the last 
lingering doubt, which had even survived the statute of Richard 
111,' as to the assignability of trust interests. In the s^cyjjj. 
by making equitable interests in land available for payment of 
the debts both of living and deceased cestvis que Iruxtent,* it 
fostered the view that such assets were ordinary property. 
Incident all >', by excepting from the requirement of written 
evidence all trusts arising, 'by the implication or construction 
of law,'* the statute revived a vexed question as to the proper 
inference to be drawn from a voluntary conveyance of land, in 
which no use was expressed. The Court of Chancery had been 
strongly inclined to hold, that such a conveyance, where the 
donee was not in loco filii to the donor, raised an implied use 
in the donor's favour ; and this tendency, which was wholly 
opposed to common law principles, was rather favoured by the 
words of the statute. But by two useful decisions given by 
Lord Hardwicke in 1740 and the following year,* it was at 
length established, that a voluntary conveyance, even to a 
stranger, does not of itself import a secret trust for the donor. 
The rule is, of course, quite different where there is a purchase 
in the name of a stranger. In that case, there is clearlj' a 
presumption of a trust for the person who actually finds the 
money .^ 

Finally in connection with the subject of trusts, it may be 
mentioned that it was Lord King, not otherwise very eminent 
as an Equitj- judge, who laid down, in the leading case of Keech 
V. Sarulford,^ decided in 1726, the great principle, that any. 
profit, direct or indirect, made by s. trustee out of his position/ 
as trustee, should be held by him on behalf of his cextuis qiid 
irustcnf. In that case, the lord of a market refused to renew 
an expired lease, which had been held on trust, either to the 
Itrustee as such or to the beneficiaries. He was willing, however. 



' Statute of Frauda (1677) a. 7. • Ibid.. 

• StBtute of Frauds (1677) a. 10. 

' Lloud V. Spillet (17M) 2 Atk. 118 ; Youno c 

^Dyer t. Dyer (1788) Coi, 82. 



.9, '1 Ric. Ill (1483) r, 

' Ibid.. I. 8, 
Peachy (1741) ihid.. 254. 
2 Eq. Ca, .4b. 741. 
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to grant a renewal to the trustee personally. It was held 
the renewed lease formed part of the trust estate. 

\r> account of Equity in this period would be in the l< 
adequate, which did not refer, however briefly, to the action of 
Muried Chancery in building up the doctrine of the separate 
Women* estate of a married woman. For, though the reports 
show that, even before the Civil War, the doctrine 
was recognized,' yet it was the Civil War itself, with ita 
attendant cloud of family settlements, which inevitably left 
to the Restoration Chancellors the task of elaborating 
s.\'stem. 

At the common law, a wife's corporeal chattels passed 
her husband absolutely. He coidd, if he pleased, enforce, 
Conunon *"" reduce into possession, her chosea in action; 
Law Rules Jjut, if he did not do so, and predeceased her, they 
survived to her. By virtue of this doctrine, he could also 
collect the rents of her lands from the day of the marriage ; 
but he did not obtain a ' real ' interest, or estate, in her lands 
of inheritance, until the birth of issue by her capable of in- 
heriting. On the birth of such issue, however, if the wife were 
actually seised of a present estate of inheritance, the seisin 
passed to the husband for his life, under the name of 'tenant 
by the curtesy.' The wife, from the day of the marriage, 
ceased to have any contracting power; her contracts, if they 
^were valid at all, were only valid as the contracts of her hus- 
band, and he alone (if any one) was liable on them. He was 
also Hable for her ante-nuptial debts, whether he received 
any property with her, or not ; "^ and for her torts committed 
before or during the marriage. In a word, her legal personality 
(but not that of her heirs) was merged in his ; to such an extent 
that, though the husband could not affect the inheritance of htfj; 
land, yet the wife could not dispose of it otherwise than 
Fine. She had no power at all to make a will without his 
sent; and he could not even authorize her to make a will 
land.^ 

It was against the common law doctrine which gave all 

^Gorgt I. Clutniey (1639) 1 Rep. in Cha. 67 (Lord Covctitjj-). 

' U WBB nilod, even in Equity, after Home doubt, that thp huBband's 
Dot caatioue aftra the wire's death ; even though he had received a large p 
with her {Rtard t. Stanford (1735) Co. temp, Talbot, 173). 

• 34 * 35 Hen. VIII {1512) c. 6, n. 14. 
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wife's personalty to her husband absolutely, that the first 
■ Sepinte revolt occurred. The case before the Civil War,' 
*" above alluded to, was that of a married woman 

separated from her husband, and may, on that account, be 
regarded as exceptional. Moreover, it only affected personalty. 
But from the Restoration onwards, it is dear that Chancery 
would protect any gift to a married woman for her ' separate 
use,' or ' sole and separate use,' and would, to carry out the 
tlonor's intention, effectually protect such gift from the debts, 
control, or engagements of the husband.^ For some time there 
lingered a doubt whether the gift could be made before mar- 
riage;' and, for some less time, whether it could be made with- 
out the intervention of trustees.* But these two doubts were 
ultimately settled in the affirmative; though, as the story of 
Roger North's brother Dudley's marriage shows. ^ a direct gift 
of chattels to a married woman for her separate use is of little 
value. By the time of Addison, the practice of linuting a sepa- 
rate estate had grown so far as to call for protest. 

But Equity did not content itself with merely protecting 
property settled upon a married woman ; in certain cases it 
Equity lo ■ interfered to procure a settlement of her property. 
Semenitai ^j^^ converse of the husband's right to his wife's 
personalty was his liability to maintain her; and, if he had 
manifestly shown himself incapable of performing this liability, i 
or been guilty of misconduct. Equity would not allow him or his 1 
creditors to claim property coming to the wife, without making 1 
some provision for her. The first instance of the exercise of 
this jurisdiction appears to have been in the case of Packer t. 
Wyndkam,^ where a man had clandestinely married a wealthy 
lunatic. The ecclesiastical court pronounced in favour of the 
marriage; but Chancery refused to allow the wife's fortune. 
which, happily, was in its possession, to be paid to the husband, 
until he had made a suitable settlement on his wife. This 

I Gorge r, Chawru (163B) 1 Rop. in Cha. 67. 

' Early examples are Darcy t. ChuU (1663) 1 Ch». Ca. 21 (showing the limita of 
the doctriDi!): Uaymer t. Haymer (1678) 2 Vent. 343: Cotton E>. Cotton (1693) 2 
Vera. 290. 

' Fioally tet nt real by Ibe leading decision in TMlltU o. A rrmtrong (1838) 1 Boa v. 1 . 

' Bennel t. Daeit (1725) 2 P. Wms. 315. 

•lAwo/Ihe Northt, II. par. 185. (The lady was the daughter of the great Sir 
Hobert C.aan. or BriBtol.) 

* (I71S) Pre, Cha. 412, The date if the order decroeiuB s sstUement ii not 
' (iv«D ; but it must have beoo a good deal before 1715. 
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'equity to a settlement' soon became a settled cioctrine of th« 
Court, and was enforced not onlj' against tlie husband himself, 
but his creditors claiming through him ; ' though, somewhat 
narrowly, the Court refused to extend the equity in favour of 
children, after the death of their mother.^ It is to be observed, 
that the doctrine was, in a sense, negative. Where the hus- 
band's title was legal, the Court could not interfere; it was 
only where he was obliged to resort to a Court of Equity (in- 
cluding an ecclesiastical court)' that the opportunity for tmpos- 
ing terms arose. 

Naturally, there was some little doubt as to the wife's powerai 
dealing with this new kind of property. The Common Law wasi 
_ , unfamiliar with the notion of alienation by a married 

Powers of womau, except through the formality of a Fine, 
ipo on ^1^^^ -^ j,^|| ^^ Equity to build up the new doctrine. 
From the earliest cases, it appears that, with regard to pure 
1 personalty, a married woman's right to dispose of her separate 
estate, even by will, was unquestioned ; in the middle of the 
eighteenth century. Lord Hardwicke laid it down, that she 
might 'dispose of it by an act in her life or will,' without taking 
the trouble to quote an authority.* But, with regard to land, 
there was more hesitation. In the case last referred to. Lord 
Hardwicke, though he inclined to think that the married woman 
might dispose of separate real estate by the medium of a power 
of appointment,' or, of course, by a Fine, thought that she could 
not defeat the expectations of her heirs by an ordinary will. 
Again, it had been held as early as 1723, by Sir Joseph Jekyll, 
M.R., that the bond debt of a married womau was payable out 
of her separate personalty;* but it was not until 177S, in the 
well-known case of Huhne v. Tenant,'' that the liability was 
extended to her separate land. When tliis point was reached, 
however, the alienability of the separate estate had proceeded 

'Jacobton V. Williama (1717) 2 P. Wma. 382 (Lord Cowpcr). 

'Scrimn v. Tapltu (1764) Ambl. S09 (Lord Northinglou). 

" Nicholiu T. Niehotaa (1720) Pre, Cba.. at p. 548. Tberp \a a note in TolhWs 
Reports of n (««c of Tanfitbt v. Dannport (1038) p. 114. whit-h, if correct, would 
make the doctrine of 'equity to a aetUement' date back to Charles I 's time. But it 
i* loo vague to be trustworthy. 

• Peatoek t. Monk (1750) 2 Ves. Sr., at p. 191. Perbapa Lord Hardwickie li 
got the exception of reveraiooury persanalty. 

■ This bad been previously admitted in Bertit v. Lord Chetltrfield (1723) 9 A 



31. 
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I. rurm7, 2 P. Wina. 144. 



'Bro. C.C. 16 (Lord Thurbw). 
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so far, that there was danger lest the whole elaborate structure 
reared for the protection of the married woman should fall by 
its own weight. 

For it is not difficult to see that, to place a married woman 
in the legal position of a man, as regards her separate property, 
is to afford her very little real protection. A married woman 
RestraiDi oD "ecds to be protected, not only against her hus- 
Antidpctian band, but against herself. It is idle to secure to 
her separate property ; if the first use she makes of her security 
is to alienate the property, Accordingly, but not until the 
limits of Equity reform had been nearl>- reached, Lord Thurlow, 
the last of the reforming Chancellors, made an attempt to save 
the situation, by inserting the 'restraint on anticipation' clause, 
i.e. the provision in a settlement which makes the separate I 
estate (either capital, or income, or both) of a married woman, 
incapable of alienation or anticipation, direct oV indirect, so long 
as she remains a married woman. TKose readers who have 
followed the history of the earlier periods of English law, will 
readily realize how strongly the new clause was opposed to the 
current of judicial decisions, whicii had been all for breaking 
down restraints on alienation. More than that. Just at the 
very time when the Court of Chancery was adopting tlie 're-j 
straint on anticipation,' it was actually formulating the Rule] 
against Perpetuities,' designed to prevent the tying up of prop-i 
erty. It is not to be wondered at, therefore, if Lord Thurlow's 
project should at first have met with little sympathy in the 
Courts. Even Lord Thurlow himself, in I'ybua v. Smith,^ 
was compelled to uphold the alienation of settled property by a 
wife 'wliile the wax was yet warm upon the deed.' But the 
evils revealed by tliat case set the Chancellor upon devising an 
improved clause; and at length, in 1SI7,' even the cautious 
Lord Eldon admitted the validitj' of the restraint. Whether 
such very exceptional treatment of the property of a married 
woman can be justified at the present day, is an open question : 
and modern legislation has allowed the restraint to be removed 

' E.g. SfaiUei/ i. Leigh (1732) 2 P. Wms., at p. 689 (Jekyll, M.R.) ; SlfjAmi t. 
Slephma (1736) Ca. temp. Talbot, 228: Healh r. Heath (1T8I) 1 Bw. CO. H" 
(Lord Thurlow) ; Jee v. Audley (1787) 1 Coi. 324 (Kenyon. M.B,) ; finally aattled 
JD Cadelt r. Palmer (1S33) 1 CI. * F. 372. 

'(1791) 3 Bro. C,C. 340. 

• Jackaan e, tfdbluiuie, 2 Mer. 4S3. Periinpii the credit of thu Grgl aclual decisiou 
is due to Lord Alv&oley {Sockel t. Wrau (1793) i Bro. C,C. 463). 



226 A SHORT HISTORY OF ENGLISH LAVH 

in certain cases.' But it is indubitable, that the original intro- 
duction of the clause is one of the most striking efforts of judicial 
law reform in the eighteenth century. 

We come lastly to the greatest of all the achievements of Equity 
in this period, viz., the acquisition of that jurisdiction in the 
AdminiBtra-l Diin'stration of the estatesof deceased persons, which 
tionol I has brought so much grist to the mills of Chancery. 
The history of that acquisition has, perhaps, never 
been adequately told ; certainly it is instructive and interesting. 

At the end of the sixteenth century, the jurisdiction in matters 
of the estates of deceased persons was in a thoroughly unsatis- 
factory state. Owing to the jealousy with which the King's 
Courts had for centuries excluded the ordinary testamentary 
tribunals from any question concerning land, all disputes con- 
cerning the validity and construction of devises, and all ques- 
tions of inheritance, had to be decided in the courts of Com- 
mon Law. Similarly, to the very limited extent to which the 
creditor of a deceased person could enforce payment of his 
debt out of the real estate of his debtor, he had to sue' the 
heir in a Common Law tribunal. In the same way, the 
recovery of debts by and against personal representatives 
could, in effect, only be carried on in the Common Law courts; 
for, if the Church courts had ever afforded adequate process in 
such cases, the contempt into which they had fallen since the 
Reformation, and the increasing efficiency of Common Law 
remedies, had virtually robbed them of their jurisdiction. To 
this necessity of resorting to the formal tribunals of the Com- 
mon Law, the administration of assets owes two at least of its 
most marked and unsatisfactory features at the present day, 
viz., the rights of Retainer and Preference. Inasmuch as an 
executor could not sue himself in a Common Law court, he was 
allowed to retain any debt due to him from the testator, in 
priority to all other creditors of the same degree ; the argument 
being, that he ought not to be in a worse position than a stranger, 
who could have sued the executor at once and compelled him 
to pay.^ The last consideration gave rise to the equally un- 

' CDDveyanciDg Act. 1881. a. 3S ; Married Women's Propertj' Act, 1893. b. 2; 
Tnistoe Act. 1893, b. 45. 

' Id the case of admiiuBtratora, the Courta of Prabate (not Very effectively) 
framed thdr bond of security in aurh a way. that it prcveoted, or was supposMl to 
prPV-cQt. the operation of thiac teclinical rules. 1 
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satisfactory right whit-h the personal representative still has, of 
paying one creditor before others of the same, or (now) even of a 
higher degree.' For.if the executor had been sued by the creditor, 
his only defence would have been ' plene adviiniairatiV \ and 
this defence he eouid not, obviously, support, as long as assets 
remained. 

On the other hand, for authority to deal with the personal 
property of his testator or intestate, the personal representative 
was obliged, as we have seen," to resort to the ecclesiastical 
tribunal, which still retained all probate and administrative 
jurisdiction. In such a tribunal alone could the personal rep- 
resentative be compelled to account to tlie beneficiaries for 
his administration ; and in it alone lay any process to compel 
the payment of a legacy, or share of an intestate's estate. 

tonally, in the event of any creditor or beneficiary requiring 
the aid of any extraordinary help in securing payment of his 
debt or legacy, he had to resort to an Equity tribunal for assist- 
ance. Particularly, if he wished to enforce payment out of the 
real estate of the deceased. According to Common Law rules, 
the simple-contract creditor and the legatee had no claim against 
the land of their deceased debtor ; while the Statute of Wills of 
1540, by enabling the debtor to devise the bulk of his lands, had 
enabled him also to defeat his specialty creditors, bydevising away 
his land to strangers.' For, until the passing of the Statute of 
Fraudulent Pevises, in 1691,'' no action lay by the creditor 
against the devisee. But. since the passing of the Statute of 
Wills, it had become increasingly common for testators to charge 
their real estate, directly or indirectly, with the payment of 
debts and legacies; and as neither the Common Law nor the 
ecclesiastical tribunals had any adequate machinery for en- 
forcing such charges,* the claimant naturally resorted to Chan- 

> Rt Sanuon [1900] 2 Ch. 584. 

' Anie, p. 63. Ad attempt to invoke tfae juriBdictioii of ChuK^ery to decide u 
to the validity o! a will s»mi to have beea niadc, with satae nicccsa. lu euiy u 
1574 (Maiior o/ Favernham v. Parke. Acta Cancellaria. 410). But perhaps this 
wna a will of lands. 

> Note that El deviK to tho beir would not be cffei^tivF for this purpose. For. 
by CammoB Law rules, a deviae to sa heir is Dugstory. 

'3 W. 4 M. c. 14. 

' Of DouTBB there was also the obiection, that eccleaiasUcot <«urta eould not 
toucli land. It ia iutereatiuft to note, that for some time after the paadog of the 
Statute of Wills it was regarded as doubtful whether there could be a suit in the 
Church courta lor a leitacy chareed on land ([f, PaiehaU i. Ktttrieh (1567) Dyer, 
Ifiib, with &□ anonynious case of 16S7 (ibid., 2Mb)). 
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eery, which, with its elaborate organizatioa of Masters, Clerks, 
Ilegistrars, and the like, would proceed to take the accounts of the 
deceased's property, and, if necessary, direct a sale of his 
land, and paj-ment out of the proceeds. Thus arose, in distinc- 
tion from Legal Assets, or estate for which an executor would have 
to account in a common law action by the creditor, before he 
tx>uM secure a verdict of plene admintstratil, a new category 
of Equitable Assets, or property which could only be reached 
through the medium of a Court of Equity; and, even though 
statutes like the Statute of Frauds occasionally removed items 
from the latter to the former category,' sufficient of the latter 
remains to the present day to preserve the distinction. To 
these 'equitable assets' the Court of Chancery applied equitabl 
not legal principles ; and, so far as they were concerned, the dt 
trines of retainer and preference, and the elaborate degrees 
priority of different classes of debts, had simply no existence. 

With the commencement of the seventeenth century, we 
notice a change, which may fairly be described as a movement 

towards unity of jurisdiction. Though, as has been 
for the pointed out,' the Reformation did not deprive the 

Church courts of their testamentarj' jurisdiction, it 
had undoubtedly lowered their prestige ; and we find attempts, 
in the early years of the seventeenth century, to bring before 
lay tribunals matters which at one time unquestionably belonged 
to the Church courts. The tendency was not confined to matters 
like defamation and perjury. Thus, in IClI.a plaintiff sued for 
a legacy in the King's Bench ;* and, though he was unsuccessful, 
no objection was raised to the jurisdiction. It b interesting to 
note, that the form of action was Assumpsit ; on the (fictitious) 
promise to pay, alleged to have been given in consideratJon that 
the plaintiff would forI>ear to sue. This ingenious de\'ice was 
pushed forward during the period of the Conamonwealth, when, 
of course, the Church courts were suspended;' and, after the 
Restoration, it made good its footing.^ though there was a serious 
objection to the form of the action in the possible plea of want of 
consideration for the alleged promise to pay. Of course there 

' £.17, by making [nist esCatra in fw simple osseta (or paytneiit of debts (29 C 
II (1677) p. 3. u. 10-11). 

' Aatt. pp. 74. 75. » Smith t. Johiu. Cro. Jao. 257, 

•The critical moment muy be Been in Taakt v. Fill-John (1657) HardrM. 9 

*NUhoUon B, Shinnan (ICei) I Sid. 45. 
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yaa no real consideration; and, though Lord Mansfield, with 
his u^ual breadth of view, refused to allow the technical objection 
to prevail,' Lord Kenyon, a quarter of a century later,' closed 
the doors of the Common Law courts against such actions. 

Long before that time, however, the superior machinery of 
Chancery had practically succeeded, not only in depriving the 
ecclesiastical com'ta of their monopoly, but in preventing actionsj 
for legacies becoming really frequent in the Common Law courts. 
Lord Mansfield, frankly, though with regret, in the case of 
Atkins V. Hill,' explains the position. It was at least doubtful 
if the Common Law court could make an executor account ; 
for the common law Writ of Account only lay. properly speaking, 
against bailees, and the legatee had not bailed the goods to the 
executor.* Again, the weapon of 'discovery,' or interrogatories, 
peculiar to Chancery, was especially valuable in such cases.^ 
Again, by the use of injunctions, vexatious suits against 
ipersonal representatives could be stopped, and the assets 
adniinjstered properly and leisurely.* It is, in fact, abundantly 
«lear, that, by means of these and other attractions, the 
Court of Chancery had, not merely acquired a share of j 
administrative jurisdiction before the end of the seventeenth' 
century,' but had, by the end of the eighteenth century, practi- 
cally secured the hon's share of that jurisdiction.* In this some- 
.■what invidious position, it at first maintained a delicate affeo- 
'lation of respect for the ecclesiastical tribunals which it had 
Iplundered;* but, inasmuch as this profession was accompanied 
!«y the inconsistent practice of entertaining suits even when pro- 
ceedings had already been commenced in the Church courts,'" 
■•nd, finally, of actually pronouncing on the validity of a will 

ua r. Savndera (1775) Cowp. 289. 
' Detkt V. SinUl (i794) 5 T. R. 000. 

■ (1T7S) Cowp., at p, 2$S. {Tbo writer Iiu tmred back the Chancery junsdk- 
ID in actions for lefcardes to the year 1600 (Avibru t, George, Ada Caneellarite, 

J^87 ; Browne v. Rkardt, ibid.. 761). But in the second of these ciues, the Court 

F Bdmitted that quMtions aa to the validity of wills were for the eccleaiutica] tribunal.) 

•This objectiop vaa taken as early as 1557 (pMchall i. Kcterich. Hyet. IGlb. 

* Marrice B. B. of England (1736) Ca. temp. Talbot. 317. (In this ease the 
CbuieelloT futly admita the coneuirent juriadiotioQ o! the Common Law courts.) 

« Robinjmn t, Bfll {!6*)) 2 Vera. 146. 

'iVorie. Rabiruan (1682) 1 Vera. 93; Jenki ». Hol/ord (1682) 1 Vera. 61 (Lord 
Nottingham) . 

■ Atkina D. Bill (1775) Cowp., at p. 388 (Lord Manifield). 

* yicholat P. NichoUu (1720) Pre. Chn. 646. 
'" Wryjht r. Btack (1683) 1 Vern. 106. 
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itself,' it is probable that the judges and officials of the ecclesia 
ca] tribunals derived scant satisfaction from the lip reverence i 
their successful rivals. 

So far as the new jurisdiction of Chancery involved the t 
cision of purely testamentary questions, it took over the existin 
ecclesiastical law, which was. in effect. Roman Law.^ Thi 
attitude of the Court towards the doctrines of the Common Laili 
has partly appeared from the account already given of 
growth of the new jiuisdiction; but a better idea of it will I 
{gained by a brief statement of the four great and novel principk) 
Evolved by the Chancellors of this period in dealing with 1 
'administration of assets. 

The doctrine of mAishalling, which is really an application of 
the great Roman principle of subrogation, was not oonfined in 
its scope to the assets of deceased persons; but it is in that 
connection that its chief importance lies. As we have said, the 
Common Law recognized different classes of debts, having various 
priorities. Broadly speaking, simple-contract creditors could 
only claim to be paid out of personalty: creditors 
by specialty in which the heirs were bound could also 
claim to be paid out of real estate descended (and, after 1691, 
devised). It a specialty creditor chose to sue the executor and 
get paid out of personalty. Chancery could not, or would not. 
prevent him ; but if he failed to get payment in full out of the 
personalty, and then came to Chancery for help in making the 
realty liable, the Court would not help him until he had allowed 
the simple-contract creditors to take out of the land an amount 
equal to that which he (the specialty creditor) had taken out < 
the personalty.^ Or again, in the above circumstances. 



' Gaa T. Tracu (1716) 1 P. Wma. 2S7. It U tiue that thia wea 
with vhich the ecrlcsiaatical court could not coaoern itaelf. and that, for sorae titne. 
it was held that, in ■ caae of pure pcnonalty, Chimoery could not pronounoe on the 
validity of the will lArchrr v. Motm (1686) 2 Vcro. 8; Kerrich v. Braruby (1727) 
7 Bro. P.C. 437). But, ullimatdy. under covpr of deciding on the validity of 
partieulor provi»iona in a will, Chancery acquired the power o( pronouncinc oi 
will as a whole {Marriott v. Marriolt (I72S) I Stra. 668). In Bamtleu r. ' 
(1748) I Vm. 110, Lord Hardwickc look the bold counia of decreeing tbo ei 
under a will actually admitted to probate, to consent to a revocation of probate 1| 
the next term. After this, it would have been idle to deny the practical p 
Chancery to decide on the validity of wilU ; though Lord Mansfield could atiU d> 
it in theory (Allnn* v. HiU (1775) Cowp.. at p. 2K7). 

' Atkint r. RUl. ubi sup,, at p, 287 (Lord Mansfield). 

' Of eourac. if the specialty ersditor had a leical claim agkinot the davioea (e^. 
after 1691). he could ealiafy it by an action at law; and the Chancery doctd 
would not apply. 
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after all debts paid, there was a balance of personalty, this would 
go, not to the legatees, but to the devisees of the real estate; 
for. in view of Equitj', which in this respect agreed with the 
Common Law, the real estate ought not, as between the bene- 
ficiaries, to have been resorted to for payments of debts, until 
the personalty was exhausted. The former was a case of ' mar- 
shalling' as between creditors; the latter a case as between 
beneficiaries. Owing to recent ehanges in the law.' marshalling 
between creditors is now virtually extinct;^ but marshalling as 
between beneficiaries is still quite common. It is, therefore, 
interesting to note that this doctrine, though foreshadowed in a 
case of 1G64. decided by Lord Clarendon,^ is virtually the creature 
of Lord Nottingham.* It is obvious that it involves an elaborate 
foundation of rules as to the 'order of resort,' i.e. of the order in 
which, apart from any intention of the deceased, the different 
classes of his assets shall be made available for payment ofi 
debts, or, which amounts to the same thing, the order of priority 
in which the different classes of beneficiaries may claim. These 
nJes were also the work, mainly, of tlie Chancellors of this 
■period ; but to go into details would make this chapter too long. 
Briefly, they depend on three principles — {a) that personalty is 
the primary fund for payment of debts, (b) that the devisee or 
legatee of a specific thing is preferred {quoad tliat thing) to a 
general legatee, (c) that any express beneficiary is preferred to 
the heir or next-of-kin, who only take in default of disposition. 

The second of the peculiar doctrines of Equity evolved in 
connection with the administration of assets in this period, is 
the doctrine of conversion, which must, of course, be carefully 
distinguished from the Common Law tort of that name. ^ By 
the equitable doctrine of Conversion, land directed 
by its owner to be sold, i.e. directed in a binding 
settlement which duly takes effect, will be regarded as personalty, 
not as realty, from the delivery of the settlement ; whilst, 
■on the other hand, money or other personalt,y directed to be 
invested in the purchase of freehold or copyhold lands, will be 
regarded as real estate from the date of the direction. To the 

' £.0. AdmimatTBtioD of EHt&tefl Act. 1S69. 

* La. Id adtniniBtratioii of nsscta. It cati (lasilv arise inter vieoi. 
' Armitaa/: v. MUfoiJ. I Ch. Ca, 7*. 

• Arum. <167tf) 2 Ch. Ca. 4. The leading case is Clifltm t. BiiH (1730) I P. Wma. 
9. ' Ante, p. 142. 
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layman, the doctrine appears to be highly artificial and academic. 
Its practical result, in the cases put, is to cause the property to 
pass under the will {or intestacy, as the case may be) of tlie 
beneficiary for whom it is destined, as personalty, or as realty, 
whether the direction of the settlor has actually been carried out, 
or not. Obviously, so long as the distinction between realty and 
personalty is recognized by English law, it is of great importance 
to know into which category a particular fund falls ; and it would 
hardly be fair, that the beneficial destination of a fund shoidd 
depend upon whether third parties, usually trustees, had or had 
not promptly carried out the settlor's directions. It was, un- 
doubtedly, this last consideration which led Lords Harcourt and 
Cowper, in the leading case of Lingen t. Savray, in 1711,' to 
accept the doctrine, which had previously been hinted at by 
Lord Guilford' and Lord Jeffreys.' But it must be confessed that 
a somewhat doubtful qualification was added by Lord Thurlow 
in the famous case of Ackroyd v. Smitkson, in 1780,* when the 
Chancellor decreed that conversion directed by a will was ' for 
the purposes of the will only.' In that case John Scott, after- 
wards Lord Eldon, acquired fame by persuading the Court that, 
notwithstanding a direction .in a will to sell the whole of the 
testator's real estate, and notwithstanding an actual realization, 
any surplus remaining after the performance of the purposes for 
which realization was directed, would go, not to the residuary 
legatees or next-of-kin, but to the residuary devisee or heir. 

The third of the special equitable doctrines we are now coip 
sidering is that known as satisfaction or performance. It pre 
ceeds on the assumption, that if a man has entered into an obi 
gation to perform a certain act, or, in one case, has expre 
an intention to confer a benefit, any subsequent benefit conferrt 
fay him on the obligee or intended beneficiary, which substan- 

e u . u tialJv, though not technicallv, fulfils the obligation, 
SatiBfaction . ,1 . r j • , , 

or may be regarded as an execution of the intended 
benefit, will have that effect. But there is, of course, this differ- 
ence between the two cases. If a man enters into a legal ob- 
ligation, the obligee or creditor is entitled to say that he will 
take nothing less than literal performance. Therefore, in such 
a case, ail that Equity can do, is to prevent him claiming the 
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Bubstitute as well, if he insists on his legal right to exact fulfil- 
ment. Where the intended benefit is a pure gift, which, being 
executory, can be revoked, e.g. a legacy, the latter provision 
will, if considered by the Court to be intended as a substitute, 
actually 'adeem,' or take away, the first. 

It is in connection with legacies that we trace the begin- 
nings of the doctrine of satisfaction at the commencement of 
the eighteenth century. In the case of Heme v. Herne, decided 
in 1706 by Lord Cowper, a husband had, in his marriage articles, 
agreed that his wife should, at his death, over and above her 
'widow's third,' have a legacy of £800 and certain furniture and 
jewels, and that such provision should not debar her from any- 
thing which he should give her ' by will or wTiting.' The husband 
died, having bequeathed his wife a legacy of £1000 ; which she 
claimed in addition to the £800. But the Court held, that the 
legacy was a ' satisfaction ' of the articles ; and compelled the 
widow to choose between them. Similar cases, of ordinary 
debts satisfied by legacies, appear immediately in the books;' 
and though there is, in some directions, an apparent reluctance 
to accept the rule, yet, after the decision by Lord Talbot, in 
1735, of the leading case of Lechmere v. Leckmere,^ in which the 
property agreed to be settled was merely left to descend to an 
heir of the beneficiary, there could be no question as to its 
orthodoxy. It is, however, an important qualification to bear 
mind, that it is much easier to raise a case of satisfaction 
against a person in loco filii to the person from whom the benefit 
proceeds, than against a stranger. For Equity ' leans against 
'double portions ' ; though it will only allow the other persons 
in locofiltorum to object to them. 

The foiirtJi and last of the great doctrines of Equity on the 
subject of the administration of assets is the doctrine of electioo. 
It grows naturally out of the doctrine of satisfaction ; and is, 
indeed, foreshadowed in the early case of Heme v. Heme, before 
alluded to.^ As was said above, Equity has no power, as a 
general rule, to compel a man to forego a legal right ; it can only 
refuse to help him if he claims the equitable substitute for it. 

>E.B. Talbol >. D. of Shrtwiburv (1714) Pre. Cha. 304 (Lord Haroourt); 
Chanceu'i Cast (1717} 1 P. Wnw, 408. 

■ Ca. temp. Tatb. 80. 

> (1706) 2 Vem., at p. 556. ' It she will take tb« benefit of tbe will, ibe must 
■uff«r tbc will to be perfonoeil throuBbout.' 
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In other words, he is entitled to choose whether he will abide by 

his lecal right, or take the benefit offered in exchange. 
ElMtun rT.1 ■ ■ 1 I > 1 . ..r 

ihe same principle governs the later and more familiar 

application of the doctrine of 'election.' If a settlor pro- 
fesses to give A's property to B, and to give some of his own (the 
settlor's) property to A, A can, of course, refuse to part with his 
property to B. But, on the other hand, if he refuses to carry out 
the settlor's intention with regard to B. at least to the extent of 
compensating him out of his own {A's} property, he cannot claim 
the benefit proffered by the settlor. He cannot 'approbate and 
reprobate'; he must 'elect for or against the settlement,' As 
has been said, the first application of the doctrine is clearly fore- 
shadowed in llefne v. Herne:^ the second is explicitly adopted 
in another case of the same year, viz, Noys n. Mordaunt.^ In 
the last ease, Lord Cowper seems to restrict the doctrine to the 
case of rivalries between brothers and sisters ; and there can 
be little doubt that the Raman doctrine of collatio bonorum 
(known in the vernacular as ' hotchpot ') bad a good deal to do 
with originating the doctrines of Satisfaction and Perform- 
ance. But in the slightly later case of Streatfield v. Slreatfield, 
decided in 1735,* Lord Talbot stated the principle in perfectly 
general terms ; and it is now generally admitted to apply in 
cases. 



^ 



It is not, of courscj pretended for a moment, that tlie whole of 
the work of judicial reform, in the century following the Restora- 
otter ^'°"' ™^^ effected by the Court of Chancery. That the 

Sourceaot largest share is to the credit of the Chancellors and 
'"" Master of the Rolls, can hardly be denied ; and 

therefore the bulk of tliis chapter has been devoted to their 
achievements. But, as is well known, the jurisdiction by ' English 
Bill ' was exercised by the Court of Exchequer from earlj' times 
imtil 1841 ; and, in the hands of men like Sir Matthew Hale, 
the Atkins', Eyre, and Gilbert, that jurisdiction was not liki 
to be unproductive. 

Nor should the splendid services of Lord Mansfield, 
slightly later period, be forgotten. Not only did he and I 
Camden vigorously uphold the liberty of the subject in i 
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when that liberty was oiilj- too likely to suffer ;' but he widened 
the jurisdiction of the King's Courts by adopting the principles 
of the Law Merchant into the Common Law, and thus rendering 
it suitable to deal with the great commercial expansion which was 
taking place. Finally, by his well-known decision in Moses v. 
Macferlan,'' delivered when he had been only four years upon the 
Bench, Lord Mansfield laid down the great and truly equitable 
principle which is the parent of the whole modern doctrine ot 
Quasi-contract : that wliere the defendant is ' obliged by tlie 
ties of natural justice and equity/ ^ to pay or repay money, no 
technical objections as to the form of action, or the absence of 
consideration, will be allowed to defeat the plaintiflf's claim. But 
if this chapter has not succeeded in proving the thesis with which 
it started : that to judicial reform was due whatever of legal 
progress there was in the century following the Restoration, 
it is already too long, and must now close. 

Only, in conclusion, the reader can hardly spare a regret, that 
this beneficent process of adjusting the law to the development 
of social needs, should have come to an abrupt termination in the 
last quarter of the eighteenth century. But, with Lord Eldon 
on the woolsack and Lord Kenyon on the King's Bench, the 
channels of Equity became choked with the stones of precedent 
and the weeds of form; and the fountains of justice ran slowly 
and painfully, till the sweeping hand of Parliamentary Reform 
released the ^ow again. Lest it should be said that this criticism 
is vague and unfounded, the writer may be permitted to mention 
two obvious and gross evils, which the legislature could hardly 
have been expected to anticipate, but which a free application of 
judicial discretion might have nipped in the bud. One is the 
evil of 'tied' public-houses, under which brewers, publicans, 
and the public alike groan, but which could have been stopped 
at once by a liberal interpretation of the established principle of 
'restraint of trade," exercised by the Court of Chancery in its 
mortgage jurisdiction. Had the Courts boldly declared, that 
the liquor license was a monopoly supposed to be conferred for 
the public good, and, therefore, not capable of being restricted 
by private contract, the 'tied house' system could never 

1 WWta t. Wood (1763) 19 St, Tr. 1163; Entidt ». Caninglim (1766) ibid.. 1030; 
Leath T. Monty (1765) Hyid,, 1001. 

" (17flO) 2 Bim. 1006. ' tbid., at p. 1030. 
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have come into existence. The second example is that of 
the company promoter or director, who shields himself from 
liability towards his real beneficiaries, the shareholders, behind 
the artificial protection of that purely legal entity, Hhe company. 
With a reasonable application of equitable principles, the 
monstrous doctrine : that * the directors of a company are not 
trustees for individual shareholders,' would never have been 
adopted ; and directors who are secretly negotiating a profitable 
sale of their company's assets would not be allowed to go about 
buying up shares with a view to profiting at the expense of their 
own shareholders.^ The Court which decided Keech v. Sandford 
would have made short work of a claim such as that. 

> The writer has no wish to fall foul of recent theories on the nature of a corpora- 
tion. Whatever may be the position as regards the outside worid, it is tolerably 
dear that, as regards its own members, a corporation is a very artificial conception. 

^Percival v. Wright [1902] 2 Ch. 421. 
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CHANGES IN LAND LAW 

THE structure of English land law has been compared in 
these pages' with a medieval building, of which the 
original idea has been transftirmed, and to which additions 
have, from time to time, been made, with a view of adapting 
it to modern requirements, but which, in spite of all, retains its^ 
medieval outlines and many of its medieval features. The Civil 
War, as has been Iiinted, made a severe breach in the medieval 
scheme; and, indeed, it may be said to have destroyed, not 
merely a wing, but the very centre and oi«/)Aa/o« of the ancient 
fabric, the nucleus from which all the rest has sprung. So that 
the modern student of English land law has to begin by grasping 
a medieval principle, which {he is told) is the basis of the present 
scheme; only to learn, somewhat later, that the principle itself 
has ceased to have much practical application. Is it surprising 
that modern English land law should resemble a chaos rather 
than a system ? 

The breach effected by the Civil War is, of course, embodied / 
in the Act for the Abolition of Military Tenures,' passed by the / 
Restoration Parliament in its first session. 
But, equally of course, that statute, though it formally 
embodied the change effected, did not of itself effect the change. 
The military sj'stem intended to be maintained by knight-service r 
tenure had long passed away; the mailed knight, with his 
esquires or men-at-arms, had disappeared before the battles of 
Crecy and Agincourt, and, with him, the last real justification of 
military tenure. Since his disappearance, that tenure had been' 
used mainly as an engine of oppressive taxation by the Crown.i 
The Court of Augmentations,' and the Court of Wards and 

>Aivte. p. 83. M2 Car. 11, (1660) f. 24. 

'Set up by 27 Hen. VHI (1635) cc. 27 and 28; re-iQslituted by 7 Edw. VI 
(1SG3) c 2; tbolithed by t Mary, it. 11/1563) c. tO. 
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Liveries,' had been set up by the Tudor monarchs to keep the 
system alive For financial purposes. So searching was their 
machinery, that the great bulk of the landed gentrj-, who, owing 
to the operation of Quia Emptores,^ had ceased to share in the 
plunder of infant heirs, endeavoured, on the accession of the 
Stuarts, to buy up the Crown's rights. But the Great Con- 
tract of 1610 had failed, because of the greed of James; and 
James' son, in his desperate attempt to govern without a Parlia- 
ment, had revived the oppressions of the Tudor monarchs. 

it is not, therefore, surprising to find that, during the Civil 
War, in February 1646, the two Houses had passed a sweeping 
Ordinance' abolishing the oppressive feudal incidents, and even 
the military tenures themselves, or that this Ordinance was con- 
firmed and enlarged by a second Ordinance of the Protector 
and his Parliament, in the autumn of 1656.* Although the valid- 
ity of tliese Ordinances could not be admitted by a Restoration 
Parliament which dated the accession of Charles 11 from the 
execution of his father, there was not the least desire, even on 
the part of the entliusiastic royalists of the Restoration, to re- 
vive the feudal claims of the Crown; and, as has been said, one 
of their first works was to pass the statute of 1660.' The wording 
of tliat enactment is peculiar ; but its meaning is tolerably clear. 
Not only are all military tenures swept away, and the estates 
held by them converted into estates held by ' free and common 
socage " ; * but even the distinctively feudal incidents of the 
last-named tenure (r.g. 'aids') are abohshed, as well as the peculiar 
features, e.g. fines for license to alienate' and payments for 'ous- 
terlemain,' which still distinguished estates held direct from the 
Crown, or m capUe, from estates held of mesne lords,* and the 
other prerogative claims of 'purveyance' and 'pre-emption.'* 
On the other hand, the purely financial items of rents, heriots, 
and reliefs, are expressly saved;'" as are also the non-military 
tenures of frankalmoign and copyhold." Finally, with charac- 
teristic Stuart notions of justice, the loss to the Crown entailed 

'Sptiiphy33Hon.VIII. (1540) r, 46; aboliahed by 12 Cir. II (1660) e. 21. «. 3. 

' 18 Edw. I. (1290) c 1. Sec anit. pp. 102, 103. 

■ Aeh and Ordinancei of the Caniinonuvaltk. I. 833. 

•Ibid., 11.. 1043. '12 Car. II (1660) c. 24. 'S* 

' Fnr tho natUK at thiwe liabilities, see nrUe, p. 103. 

' 12 Cm-. II (1660) c. 24, m. 1, 4, 'Itnd., as. 12-14. "tl 

" 12 Car. II (1660) a, 24, g. 7. 
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by this statute was compensated for by an hereditary annual > 
payment, or excise, on beer, ale, spirits, and other strong liquorsJ 
as well ab on coffee, chocolate, sherbet, and tea.' In other wordsi 
the royalist landowners of the Restoration Parliament gaily 
lifted the burden from their own shoulders, and laid it on those 
of the general public. This part of the measure was entirely 
their own ; but the origin of the reforming part of the statute is 
placed beyond doubt by the fact, that the statute is expressly 
made'^ to operate retrospectively from 24th February, 1646, the 
day of the passing of the Ordinance of the Long Parliament. 

Closely following upon the Act for the Abolition of Military 
Tenures, came the Statute of Frauds,' which, though it was not 
Xhestatate entirely concerned with land law, contained, as ts 
o( FraadB ^g]] known, several provisions relating to that subject. 
As has already been pointed out,* it imposed the requirementj 
of writing on the creation of trusts of lands, and the assignment' 
of alt trusts, and made a trust estate in fee simple assets for pay- 
ment of its owner's debts, both in his lifetime and after his de- 
cease. But, in addition to these provisions, the statute dealt a 
further blow at the principles of medieval conveyancing, byj 
requiring ^ the ceremony of writing for the creation and transfer 
of all legal estates (including estates for years) save the smallest, 
and. in the case of devises, the additional ceremony of the pres- 
ence of three witnesses. Moreover, it must be observed, those 
requirements, unlike those affecting contracts in the same stat- 
ute, which will be hereafter referred to,* were not evidentiary 
only, but essential ; i.e. the statute declared that, in their absence, 
nothing should pass but, at the most, a mere estate at will. 
Further, the statute dealt ' with the tricky ' estate pnr avtre vie ' 
{i.e. an estate lield for the life of a person other than the tenant) 
by making it liable for the payment of its owner's debts, and, 
subject thereto, giving him liberty to dispose of it by his will. 

From the passing of the Statute of Frauds, in 1677, to the 
assembling of the first Reformed Parliament in 1832, we have. 
as has been previously pointed out.* hardly a single statute of first- 
class importance dealing with land law. If we except sudi minor 
enactments as the Cestui Que Vie Acts.' the Landlord and Tenant 

' Ihid., M. 16-27, ' Ibid., a. 1 (5). * 29 Car. II (1677) o. 3. 

* Aniii. p. 321. • Sb. 1-3. 5. • Potl. pp. 298, 299. ' 8. 12. 

•Ante. pp. 207. 208. » 18 * IB Car. II (1607) c. 6; flAimc(I707) c. 18 (m 72). 
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Acts,' and the Statute of Fraudulent Devises,' the legislative 
history of the period is almost a blank ; for the development of 
land law in that period, we must look to the work of the Courts 
of Equity, of which the last chapter endeavoured to give some 
account. But with the passing of the Reform Act, the flood-gates 
were opened; and the rush of waters which followed renders it 
necessary, in order to make the picture clear, to abandon the 
purely chronological for a partially analytical method. \\'hat 
have been the achievements of the nineteenth century and its 
successor in tlie reform of land law ? 

First we may note the complete realization of a tendi 
which had long been manifest, and whicli had, in substaai 
Compiate successfully established itself by the close of the 
Prcidom of preceding period. It has been explained ^ how 
freedom of alienation, especially of alienation of 
laud, is abliorrent to early stages of law ; while as the social 
organism casts its patriarchal and military sloughs, and 
emerges into the commercial stage of development, 
patience of all restraints on alienation manifests itself, audi 
ultimately, achieves the victory. 

Incidentally, the Actof 16G0,which abolished Military Tenures, 
gave an impetus in this direction ; for, the Statute of Wil 
1340,^ which introduced freedom of testation, so far as land was 
concerned, expressly restricted that freedom as two thirds of tlie 
landowner's knight-service estates. The abolition of knight* 
service tenure, then, completed the work of the statute of 1. 
But there had always been considerable doubt whether 
statute applied to copyholds ; or, rather, according to the doctiii 
of Ueydon's Case,^ it was assumed that the statute, which cli 
derogated from the rights of lords, but did not expressly menti( 
copyholds, did not apply to the latter tenure. It is true, 
by the somewhat clumsy machinery of a ' surrender to the 
of the will,' a custom to devise established itself, doubtless 
imitation of the statute, in many manors ; ' but when the aei 

' * Geo. 11 (17.10) c. 28; 11 Geo. II C1737) c. 19. 

'3 & 4 w. it M. (laai) 0. 1*. 

' Ante. pp. 36-38. ' 12 Cur. II, c. 24. 

' 32 Hen. Vril. c. 1. * (1584) 3 Rep. 18. 

' There is also wiine trace, during that period, or Courts of Equity allowing the 
enuituble fee simple of a ropyhold to be deviied, even when the eustom did not 
■uthoriie a surrender of the legal eHtatc to the use of the tonnnt'B will {Smitlt t. 
Baker (173T) 1 Atk. 385), ^3| 






* 



CHANGES IN LAND LAW 



241 



for this device was abolished in 1815,' the statute abolishing 
it was careful to except all cases in which copyhold tenements 
were not devisable at ail by custom. The Wills Act of 1837, 
however, completei.i' swept away any doubts existing on the 
subject, and made all copyhold interests of a heritable nature 
devisable ; while at the same time it authorized the devise of all 
contingent, executory, and future interests in land, about which 
there had also been some uncertainty.' In fact, so sweeping are 
the words of the Act, that a literal acceptance of them would even 
bestow the power of devise on a tenant in tail ; ^ but it ia unquet- 
tioned law, that an estate tail cannot be affected, though oi^e 
can be created, by devise. ' 

There remains, in truth, only one interest in land, aa to the 
transferability of which there can be any real doubt. This is 
Rights of the posability or chance of recovering an estate 
e lure owing to the breach of a condition by the tenant. The 
Common Law disliked all traffic \n such contingencies, fearing 
lest it should provoke ' maintenance,' or stirring-up of strife. 
So the l)ene6t of conditions was, at common law, inalien- 
able by act of the parties.* At the time of the Reformation, 
this restriction was broken down, so far as conditions in leases 
only were concerned, by the statute* which permitted the 
benefit of them to be assigned with the land or t^f; r^'Tiion. -i. 
Tlie rule, however, still applied to conveyances of the inheritance, 
and to conditions of forfeiture of the inheritance. But the Wills 
.\ct of 1S37 expressly extends* the power of devise to 'all rights of 
entry for condition broken ' ; and the Real Property Act, 1845, 
contains a similar or even more sweeping provision * with regard 
to alienation by deed. Nevertheless, in spite of the express words 
of these statutes, it seems to be the better opinion, that a right of 
forfeiture arising from the actual breach of a condition is not 

' 56 Geo, III. c. 102. t. 3. (Before this time, however, Bome of the more pro- 
gressive judge* bad auggeflted that a cuatom which made copyholds not devisable 
would be bad. as 'unreasonable.') 

' Wills Act, 1837, s. 3. 

' 'All real «tate . . . which, if not bo devisMl, . . . would devolve upoo the 
heir Bt law or customary- heir' (at the testator or his ancestor). 

' I.e. by act in paU. In all probability, such rights could pass by Fidc, with toe 
approval of the Court. In the cose of iuud, dealing in auch rights ^s cipresaty for- 
biddeo by statute (32 Hen. VIII (1540) c. 9), which bu only recently been repealed 
(Laud Transfer Act, 1897. s. 11}. 

'32 Hen. VIII (1540) o, 2S. '3. 3, odM. '8 4 9 Viet. c. 106 s. 6. 

* ' A right of entiy. whether immediate or future, uid whether VMted or eon- 
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trsnsferablf.' And a mere spen succeasionin is not assignable ai 
law ; though an assignment of it may be enforced in Equity, if 
made for valuable eonsideration.' But the power of assi^nia^; 
the benefit of future breaches of conditions in a lease has been 
rendered yet more effectual by the Law of Propertj' Amendment 
Act, 1859.^ which allows " severance ' of a condition of re-entry 
on non-payment of rent, and by the Conveyancing Act, 1881 ,^ 
which allows severance of all conditions in leases, made for tbS 
benefit of the lessor. ^ 

The relief against forfeitures incurred by breach of condition 
is, perhaps, only indirectly concerned with freedom of alienation ; 
Relief and yet the possibility of obtaining such relief cer- 

p5J(^'4re tainly tends to make property more freely alienable. 
of Leuei Accordingly it may be noted, that Equity had quite 
early, as a branch of its doctrine of relief against penalties, 
/ assumed the practice of restraining landlords from ejecting their 
/ tenantsforbreaehof conditions in thjeit-leaaes, when such breaches 
[ had merely consisted in failure to make punctual payments of 
money, e.g. rent, and had ntit inflicted irreparable injury on the 
r landlord. In such cases. Equity would decree restitution Ur 
I the tenant on payment of arrears . and inlerest. To such an ex- 
tent had this practice been carried, that, in the Landlord and 
Tenant Act of 1730,* the power of Equitj' to relieve, in such cases. 
was restricted to a period of six months after the landlord had 
recovered the premises in ejectment; and this provision, being 
incorporated into the Common Law Procedure Act of 1852,'' 
is the basis of the law on the subject of relief against non-pay- 
ment of rent at the present day. The Law of Property Amend- 
ment Act of 1859^ allowed a Court of Equity to relieve once 
against failure to insure ; provided that no injury by fire had 
actually happened. But by far the most sweeping change w(tf\j 
effected by the Conveyancing Act, 1881,* which, as amended b}iM 

> HuiU D. Biikop <1RS3} 8 Eirh.. at p. 080 per Pollock. C. B. ; Cohm v. Tmim tSM 

119001 2 Ch. 609. The Conveyancing Act, IDll, h. 2, has made an alteration dH 

regards coodilJonB in leases. ^H 

' Jfe EUtaborouoh [1903J 1 Ch. 690. fl 

■ 22 ft 23 Vict. e. 35. B. 3. (By 'geveranpe' is meant the dividing of the rereirf JB 

between two or more owncn. At the CommoD Law, the benefit ol conditioiia «d^| 

indivinble by act of the partiea.) 3I 

< 8». 10-12. It will be observed that the Aft says nothing about oeveraQoa afJ 

conditions for the benefit of the leasee. ^H 

M Qeo. II. c. 28. >. 2. ' 22 & 23 Vitt, c. 35. m. 4-9. fl 

* 15 i 16 Vict. c. 7f), a. 210. "M 4 « Viol, c 41. ». 14. V 
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the Act of 1892/ substantially allows relief to be given against 
breach of any condition in a lease (except one against alienation) 
in tile case of the lessee himself, and in all cases of an under- 
lessee who has been reasonably diligent. Moreover, the Act of 
1881^ forbids an action of ejectment for breach of a lessee's 
condition even to be commenced before the service of a notice, 
giving particulars of the breach complained of, and allowing 
opportunity for reparation. 

It had, however, early been observed, that the full benefits 
of free alienation of land could not be obtained ; unless, in 
Umited some cases at least, a landowner were able to alienate, 
**'™*^' not merely his own interest, but those of other persons. 
At first tliis may soimd to be a somewhat revolutionary doctrine ; 
but the apparent injustice of it disappears when it is understood, 
that all such suggestions imply the fundamental condition, that 
in any such disposition, a 'limited owner,' i.e. an owner of, 
anything less than the interest sought to be disposed of, must act. 
honestly for the benefit of all parties concerned in that interest.' 
The matter then becomes, simply, one of safeguards. 

The first step taken in the direction of entrusting powers of 
disposition to limited owners was by a statute of the year 1 540.* 
TenwiM By that time, as we have seen,* it had become clearly 
*° "^^ established, that a tenant in tail could alienate the 

estate in fee simple, by merely observing the proper formalities. 
It was not, therefore, a very revolutionarj' step to provide, as the 
statute of 1540 did, that leases for twenty-one years or three 
lives by a tenant in tail, to take effect in immediate possession, 
with due safeguards against waste by the lessees, and reservation 
of at least the existing rent, should be binding on the lessor's 
successors in the entail, notwithstanding the Statute De Donin. 
The real enterprise of the Act is, that it gives the same powers, 
to a husband seised of lands in right of his wife, i.e. to a person 
whose interest was really only a life estate.* A less compre- 
hensive alternative provision, affecting tenants in tail only, was 
contained in the Fines and Recoveries Act, 1833,* of which 

' 5S * 56 Virt. p. 13, sa. 2-4. » S. 14. 

» 32 Heu. VIII, e. 28, a. 1. * Ante, pp. 113, lU. 

' Douhllpea the etotute usea the expresaion 'having an estate o( inheritance. 
But the cootm makea it clear, that ir the wife had mi tstale of inheritaoce, the 
tniBband, tenant by the curtesy, might eierdse the Btatutory power. 

'3 4 4 Will. IV, B. 74, B. 41. 
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some explanation will shortly be given ; but the powers of the 
statute of Henry VIII remained legally unaffected, until the 
passing of the Settled Estates Act, 1S56,' to which reference 
must now be made- 

The more complicated forms of Family settlement introduced 
by the convej'ancers of the Civil War, soon rendered the simple 
provisions of the statute of 1540 inadequate. For tJie dangers of 
forfeiture, and other evils of disturbed times, could not have 
'Family been avoided by the simple process of entailing the 
SeWementB' family estate. Not merely would the tenant in tail, 
in a fit of enthusiastic loyalty, have been able to bar the entail, 
and pour the purchase money into the royal coffers; but. after 
the establishment of the Commonwealth, he would have been 
hable to forfeit the whole estate for engaging in correspondence 
^with the exiled Pretender.* So it was necessary, that the head of 
I'the family should be sternly restricted by settlement to a life 
' interest in the family land, followed by an estate for protection 
of his wife's pin-money and jointure, and another for the portions 
of younger children, before the first estate tail was limited to his 
eldest unborn son. By this means there would, in most cases, 
be, for at least twenty-one .N'ears after the marriage, no persons 
able, even by united action, to make a binding lease of any of the 
land, much less dispose of it entirely. 

The latter result was, no doubt, exactly what the framers of 
the settlement desired ; but it was a result wholly inconsistent 
with that freedom of alienation which the Common Law courts of 
the preceding period had striven to uphold. Nevertheless, the 
tribunals of the Restoration period seem to have accepted it 
with equanimity ; doubtless relying upon the liability, of the 
' contingent remainders ' ' of the sons of the marriage to failure as 
safeguarding the limitations of the settlement from the dangers 
of a ' perpetuity.' Further than this, the Chancellors of the 
seventeenth and eighteenth centuries, in framing the Uule against 
Perpetuities to restrict those interests which did not come uim 
the risk of failure attaching to contingent remainders (such, 

'19it20Vicl.c. 120. 

* It WKs for aomc time ao open question whether eDtaOed eatatra w^ra Tarfeitablo 
for treasoD. beyond the life of the actual traitor. But the better apinion vu. that 
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example, as the future uses, or executory interests, now become 
legal estates by virtue of the Statutes of Uses and Wills, and 
limitations of personalty), actually adopted the principle of the 
family settlement, by restricting all such limitations to a life 
or lives in being at the date of the settlement (father and mother) 
and twenty-one years afterwards (majority of any child).' 



But the evils of the sjstera, in tying up land, soon made 
themselves felt ; and some attempt to relieve against them was 
Bxpreu found in the practice of conferring upon the trustees | 
Powers of settlements express powers of leasing and sale, asi 
well as ordinary powers of management.^ Unfortunately, these' 
powers were nearly always very restrictively worded, often con- 
fided to trustees, and generally hedged about with consents ; 
with the result, that they were only to a limited extent effective. 
At last the legislature took up the matter, in the Leases and Sales 
of Settled Estates Act, 1850, which gave power to the Court of 
A of 8^6 *^ '^'^"cery to authorize leases for occupation, mining, or 
building purposes,^ and even to delegate similar power 
to the trustees of the settlement,* and to sell the settled estate out; 
and out ; the proceeds arising from any disposition to be settled 
upon the same limitations as the property sold,' But the provi» 
siuns of the Act are timid. They require for their exercise the con- 
sent of all persons beneficially' interested in the estate up to the 
first tenant in tail of full age ; if there is no such person, then the 
consent of all persons beneficially interested, including trustees 
for unborn children,'' Apparently, they can only be exercised 
on the petition of the first life tenant;^ and, worst of all, they 
can be excluded from the settlement by express provision.* In 
other words, the Act only operated to avoid the necessity of in- 
serting express provisions In a settlement intended to be liberally 
drawn ; it did nothing to override the conservatism of settlors. 
But it is only fair to say, that one section* (which had. however, 
no retrospective effect) enabled a tenant for life in possession 
(unless forbidden by the settlement) to make an ordinary lease 
for twenty-one years, without any one's consent ; though this 



> See the oa 

34S. 3fil et tg.. 462 tt (eg. 

' 19 4 20 Vict. c. 120, a. 2. * S. 7. 'E 
' S. 26 (avDQ ' muufeat iutenlioii ' to exclude i 



■aei/ancinii (3d edition, 1824) pp. 
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power did not extend to authorize a lease of the mansion house 
or demesne. 

The Act of 1856 was fallowed by a series of ' Public Money 
Drainage Acts,' by which limited owners were authorized, 
subject to restrictions, to pledge the inheritance of 
mentof their lands to repaj' by instalments monies borrowed 
"^' for the purpose of effecting permanent improvements ; 
and these spasmodic efforts culminated in tht- Improvement of 
Land Act, 1864, and its various amendments, by which this 
policy is made permanent. Broadly speaking, a limited owner m 
possession is entitled, with the approval of the Board of Agricul- 
ture, to borrow money for various kinds of permanent im- 
provements," and secure it on the corpus of his estate by a 
terminable rent-charge extending o\'er twenty-five years, Sucli 
a rent-charge even takes priority of ordinary incumbrances of 
earlier date.^ A useful provision of the later Settled Land Act 
of 1882,^ also authorizes the improvements sanctioned by the 
Improvement of Land Act and the Settled Land Acts to be 
paid for out of capital arising under the latter .\cts ; and similar 
provisions are contained in one or two other modern statutes.' 
But a ' tenant for life ' under the Settled Land Acts cannot 
mortgage under these Acts for the purpose of effecting improi 
ments. 

The Settled Estates Act of 18.56 was superseded in 1877 
another Act with a similar title and scope, which seems to have 
been very little improvement on its predecessor. It 
is true that it dispenses, for the exercise of its statutory 
powers, with the consent of persons subsequent to the infant 
tenant in tail, and some other persons with verj' remote interests ; ' 
but it adopts the radical defects of the older measure in making 
the consent of the Court essential to the exercise of the statu- 
tory powers, and entrusting the exercise of them chiefly to 
the trustees of the settlement — persons naturally and pro- 
verbially disinclined to undertake responsibility. It is, in f) 
not easy to see how the Act of 1877, which is still in force, 
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' ThesG will be TouDd enumer&ted in b. 9 of the ImprovnueDt a1 Laad Act. ISH, 
sod ia a. 30 al the Settled Land Act. 18S2. 

' Improvement of Land Act. 18M, b. 63. ' 3. 21 (iii), 

* £.17. the RouBiQK of the WorkinE Claasea Act. 1S90, a. 74. Biad the AErioultunI 
HdtdiHBH Act, 1908. a. 20. 

> Settled EfltatoB Act. 1877. b. 36, 27. 
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any improvement on its predecessor. But it is occasionally 
resorted to for special purposes, e.g. when a dowreas, who is 
not a ' tenant for life ' under the Sett'ed Land Act, 18S2,' de- 
sires to make a tease.' 

A sweeping change was, however, brought about by tlie policy 
of the Settled Land Act, lbiS'2,^ and its various amendments. 
The Settled The great statute is conceived on bold and successful 
Land Acts Unes. Treating all limited owners in possession as 
virtually entitled to control, not merely the management and 
administration of the land, but the form which the investment of 
the settled capital shall take, the statute, and its amendments.* 
in effect empower any such iiersou to sell, exchange, enfran-^ 
chise, partition, lease, or effect permanent improvements in any 
part of the settled land, by dispositions which will bind, not 
merely the person making them, but all the interests comprised 
in the settlement.* Moreover, the exercise of these powers is in 
the absolute discretion of the ' tenant tor life ' ; except in certain 
special cases, such as the disposal of the mansion house and 
■demesnes, or the heirlooms, or the cutting of timber. In such 
teases, the consent of the Court or the trustees is required." F'ur- 
ither stiit, njo ^liena t ion of h iaownj>ersoil?il Jj i terest Js to deprive 
jht> ' tfn^^nt for life of his statutory powcrs ; ' except to the extent 
to which it is necessary to i>rotect a purchaser for \'alue from him. 
Most important of all, no expression or device in the settlement, 
direct or indirect, can deprive the tenant for life of his statutory 
powers, or even restrict him in the exercise of them;* though, 
needless to say, the ' tenant for life' is bound, as between him- 
self and the other persons interested, to act in a quasi-fiduciary 
manner, for the benefit of all parties concerned." Not only, 
however, may the ' tenant for life ' convert the estate or any 
part of it into money ; he has within the provisions of tht 
Acts, control over the re-Investment of the money produced by 

' Rw paumeration in g. 6t 
' Which the cnn do under 
' 4S & 4B Vicl. c. 38, s. I. 
' AmendiiiK itatutai v/cr* passed in 1884. 1887. 1880. and 1890. 

* Act of 1882. a. 2 (2], ■. 3. 

* Art oF 1882. aa. 35, 37 ; Aat of 1890, b. 10. (The consent of the Court is eosential 
to the eale of heirlooms.) 

' AiTt of 1883. a. 50. < R« Richanbon |1S04| 2 Ch. 777. 

>Act at 1882, s. 53, This sertion ni-tually invests him with the 'diitira and 
liabilities of a trustee.' But, in npitn nt thpsc express words, it is doubtful whcth-^r 
nt for life" is. technii^ally, a ' trustee.' 
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such a conversion,' and may employ it in effecting improve- 
meats, paying-off incumbrances, or converting copyholds or 
leaseholds into freeholds.^ He may even mortgage for the two 
latter purposes * though not for the former. But the actual 
custody of capital monies arising under a settlement is with the 
trustees or the Court, not with the tenant for life ;* and the trustees 
are bound to look after the interests of all parties concerned. 

Such vigorous action has been taken under the Settled Land 
Acts, and this action has been so beneficial, that it seems almost 
Flam in iht ungracious to point out that time has revealed at least 
itbeAcM three ways in which the policy of the Acts can be 
substantially evaded. In the first place, it is possible for a 
' settlor to vest the immediate income of the land in trustees, with 
a purely discretionary trust to make an allowance to the person 
who would otherwise be tenant in possession, and even to allow 
such person, if they think fit, to occupy the mansion house. 
There will then be no ' tenant for life ' for the purposes of the 
Acts ; for the trustees are not ' beneficially entitled ' to the 
income, and the beneficiary is not ' entitled.' * Second, though 
the circumstance that in fact (owing to the existence of incum- 
brances or other causes) the first life tenant under the settlement 
receives no income, will not prevent him esercising the statutory 
powers ; ' yet, a person whose interest is actually postponed during 
the operation of a trust for accumulation, is not a ' tenant for 
life ' under the Acta, and so cannot exercise the powers,' Fi- 
nally, by the device of an assignment for value, a tenant for life 
can always, in effect, deprive himself of the right to exercise at 
least some of his statutory powers without the consent of his 
purchaser,* which cannot he compelled. 

A tew words, but they must be few, should be said about the 
analogous case of mortgagee and mortgagor. The persistent 
sutuwry efforts of Equity, pre\iously described," to protect 
Pow^aof jjje interest of the mortgagor against the unfair exer- 
■nd Hort- cise by the mortgagee of his legal powers, had in 
'"*" effect, by the end of the eighteenth century, produced 

a deadlock ajmost equivalent to that of the settlement sy»- 



'JemmM'iaruiauaf»ContracilimT]iCii.62il. ° Ae Po/foct [1904] 1 Ch. id 
' Re .Sfranffirajw (ISSBf 3* Ch, D. 423 |.Vnn vhfb-nic Re LleweHyn [911] I Ch, 46M 
•Act of 1882, s. SO (3). (But see Act o( 1890, b. 4.) ' Jnie, pp. 
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tem. No third party could safely deal with the mortgagee ; 
because such dealing might be set aside by Equity after re- 
demption. The mortgagor, of course, had no legal powers; his 
alienees could be treated by the mortgagee as mere tenants at 
will. Unless mortgagee and mortgagor could agree (which \ 
was but seldom) nothing could be done. The property was ^ 
under a curse. 

It is trucj that many mortgagees endeavoured to get over 
the difficulty by reserving in the mortgage deeds express powers 
of sale, leasing, and management, exerciseable without the mort- 
gagor's consent ; but there was alwajs the fear lest Chancery ; 
should quasli tliese powers as oppressive, or as attempts to ' clog 
the equity.' It was a case for the legislature ; and at last the 
legislature intervened, and by the Law of Property Amendment 
Act of 1860 (commonly known as Lord Cranworth's Act)' 
conferred upon every mortgagee, after default in payment of 
principal or interest, the power to sell the mortgaged land andi 
pay himself out of the proceeds, and to insure any insurable' 
property, and to appoint a receiver of the rents and profits. 
But these powers did not include any power to lease ; and they 
could all be excluded by the express terms of the mortgage.^ 

More drastic was the policy of the Conveyancing Act, IS81, 
which not only re-enacted the powers of sale, insurance, and 
appointing a receiver,^ but conferred upon either mortgagee 
or mortgagor, when in possession, power to make binding leases,* 
substantially of the same nature as those subsequently authorized 
by the Settled Land Act for the tenant for life, and also conferred 
upon the mortagor the valuable rights of demanding, on re- 
demption of the mortgage, a transfer thereof instead of a re- 
conveyance,^ and, even before redemption, of inspecting and 
taking copies of the title-deeds.* It also entitles a mortgagee in 
possession to cut ordinary timber (of course subject to account), 
and even to make a binding twelve-months' contract for such 
cutting.' It is noteworthy that, while the powers of the mortgagee 
may be waived by express provision in the mortgage,* those in- 
serted for the spetnal benefit of the mortgagor cannot be restricted.* 
It is noteworthy also that, by empowering the Court to order 

'HatSi Vict. c. 145, sa. 11-24. ■ S. 32. * Act of 18S1. t. 19. 

' S. IS, <But there ia ao proviiion for anythini in tbe way nf a Diining Icaae.) 

* 8. 15. (Thii power cannot bo exerdwd if the mortgagBO Ims been io poeteaaaa.) 
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a sale, instead of a foreclosure or reconveyance, in any action for 
foreclosure or redemption,^ and by providing that all mortgage 
estates, even though of a freehold nature, shall pass to the mort- 
gagee's personal representatives on his death,- the Act alleviated 
many of the difficulties and hardships formerly attendant upon 
the realization of mortgages. 

In one other direction the same tendency towards freedom of 
alienation may be observed ; though, again perhaps, working 
Liibiiitr ot indirectly. As has been previously pointed out,' 
MdKy feudal principles were opposed to making land liable 

Drtta to seizure for the debts of its owner. True that one 

of the great thirteenth century statutes^ had allowed the judg- 
ment creditor to ' extend ' one half his debtor's lands, in lieu of 
taking his body and goods, and that the specialty debts of a 
deceased landowner were enforceable against his heirs. Early 
ill the present period, also, as we have seen, trust estates of 
inheritance were added to the list of ' real assets,' and the remedy 
of specialty creditors was extended from heirs to devisees.* 
j But it was not until 1807 ^ that simple contract creditors, and then 
jonly when the debtor was a trader, were entitled to lie paid out 
J of the land of a deceased debtor. In 1833, however," this liability 
was extended to the lands (including copyholds) of all debtors; 
and in 1838,^ all the lands of a living debtor (also including 
copyholds) were made available to satisfy the claims of his 
judgment creditors. Improved remedies were added in 18G4* 
for the purpose of giving effect to these claims ; and a statute of 
1869,"* commonly known as ' Hinde Palmer's Act,' by abolishing 
) the priority of specialty debts, greatly simplified the distribution 
of the assets of a deceased person amongst his creditors. Finally, 
the earlier sections of the Land Transfer Act, 1897," by vesting the 
real estate of a deceased person (other than legal copyholds) 
in his personal representatives, the ordinary distributors of his 
property, greatly facilitated the machinery for obtaining ] 
ment of debts out of such property. 

/^ ' 8. 36. ' S. 30, ' AnU. pp. 36, ! 

•statute of Wratminater II (13 Edw. I, 1385) c. IB. 
' Antf. pp. 220, 221. • « Gpo, III, rt. H. o. 74. 

' AdminiBtralion al Estate* Act (3 ft 4 Will. IV, a. IM). 
■ JudsmenlB Aot (1*2 Viot. c. 110, a. U). 
•Judtpnema Art (37 4 28 Vict. e. 112, w, 4-6). 
" AdniioiBtration of Folates Act (32 ft 33 Vict. c. 46). 
" 60 ft 61 Vict. c. 65 w. 1^. 
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The Act to Amend the Law of Inheritance, passed in the year 
1833,' though it canuot be overlooked entirely, in any work 
Ruin of professing to deal with the history of English law, 
iDhGrituice jg hardly a matter of first-rate importance. Owing to 
the fact that a landowner rarely dies without leaving a will, its 
provisions are but seldom resorted to. Moreover, unlike the 
Wills Act of four years later, it is not a code, but merely, as its 
title implies, a statute designed to remedy certain defects in the 
Common Law. That law had, as we ha\'e seen,' become fixed 
in outline by the end of the thirteenth century. But in one 
important respect the later Common Law had departed from 
fundamental principles. By those principles, no one could inherit 
a fief unless he was descended from, or at least of the blood of, the 
first acquirer, or 'purchaser' of the fief. But the great 
importance attached by medieval law to 'seisin,' or corporal 
possession of the land, had virtually substituted the ' person last 
seised ' for the original donee of tlie fief, except in the case of 
estates tail ; though the rule tJiat the heir must be ' of the blood ' 
of the first purchaser was in theory preserved.^ The Act of 1833 
restored the ancient rule ; dispensing with the requirement of 
seisin in the stock of descent, and making descent in every case 
traceable from the last purchaser,* i.e. the person who last 
acquired tlie estate otherwise than by iidieritance. Further, the 
Act made a substantial change^ by admitting, next after the 
issue of the purchaser, his nearest ancestor to succeed, and collat- 
erals only through ancestors, and by allowing the claim of the 
half-blood collaterals to prevail, next after the claims of collaterals 
of the whole blood of the same degree, and their issue. ^ The pref- 
erences given by the common law to males over females and to an 
elder male over a younger in the same degree, were not, however, 
altered ; and the peculiar local customs of copyhold and gavelkind 
were, save as to the rule of descent from the purchaser, also left 
untouched. 

Far more important, really, in the law of succession than the 
Inheritance Act, has been the series of short statutes known as 
' Locke King's Acts,' ^ designed to mitigate the preference given 

• 3 4 4 WiU. IV, c. 106. ' AnU. pp. 34-36. ' Blackataoe, Comm.. II, 231. 

* Inhpritauffi Act. 1833. a. 2. (An Bmenditient of 1S50 admitted the heini of thi' 
pctBon lart entitled, (not, neoMaarily, 'wiied'). after (ailure of the heirs of lb.' 
purehuer.) ' Sa. 5, 6. • 8, B. 

'OfficiiOlj- atyled the ■Real Eatales ChargeB Aota. 18M. 1867, aod 1B77.' 
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both by Law and Equity to bene6eiaries interested in land over 
LocheKinc'B t^ose having claims only on personalty. By the 
A't* older law, if a testator had mortgaged his freehold 

estate, and then died, leaving a will under which his real estate 
went to A and his personalty . to B, A would have been entitled 
to demand that the mortgage debt should be paid off out of 
the testator's personalty, for the purpose of clearing the real 
estate ; and a similar principle applied if the owner of the estate 
had died intestate, leaving A as his heir and B as his next-of-kin. 
If the testator or intestate had, in fact, used the mortgage 
money to pay his general debts, there was little hardship in this 
rule.' But if, as commonly happened, the mortgage monej' had 
been actually borrowed to enable the deceased to purchase the 
real estate, the hardship was obvious. Accordingly, in 1854, it 
was enacted,* that in such a case, neither devisee nor heir should 
be entitled to claim payment out of the personal estate; but 
that, as between the different beneficiaries, each estate should 
bear its ott*n burdens. And, by later statutes,* the new rule 
has been extended to liens for unpaid purchase-money and to 
leasehold interests. It does not, however, apply to pure person- 
alty ; a specific legatee of which is still entitled to have any in- 
cumbrance cleared out of the general personal estate.' Of 
course both old and new rules are subject to any expression of 
intention by the deceased, contained in his will or other docu- 
ment ; but a mere general direction for payment of debts out 
of personal estate is not such an expression.^ Finally, it m&y be 
mentioned that the old rule of preference for the beneficiaries 
of the real estate never applied where that estate was already 
mortgaged before it was acquired by the deceased (' mortgage 
ancestral ').* Needless to say, Locke King's Acts in no way affect 
the right of a mortgagee to resort to his mortgagor's personal 
estate, either before or after exhausting his security. The matter 
is put right between the beneficiaries by the process of ' mar- 
shalling,' previously described.' 

' Exoept that, in caw of so mteatiw'y, tbe result might be to favour a very diati 
heir at tbe expense of much oeuer next-of-kin. 

•17 & 18 Vict. e. 113. 

■30 A 31 Vict. <186T) c. 09; 40 4 41 Viot. (1877) o. 3*. 

'Bollutmltv T. SAerHn (1675) L. R. 20 Eq. 304. 

■ 30 ft 31 Virt. c. 69. s. I. 

'Eodyn t. Bwlyn (1728) 2 P. Wms. 659 (Lord King); Farsotu 
(1761) Ambl. 115 (Lord Uordwicke). 'Ante. pp. 230. Z3 
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Attention should also be given to the extremely important 
Real Property Act of 1845,' which, though its efforts were 
ContingBni mainly directed to sweeping away the technicalities 
Senuindert of medieval conveyancing, also made one important 
change in substantive law. A statute of the preceding 
year^ liad endeavoured to abolish altogether contingent re- 
mainders; but this somewhat extreme step was recalled in 
1845, and a pro%'ision enacted which prevented the ' failure ' 
or destruction of the interests of remaindermen by coUusioji of 
other parties to the settlement. Owing to the rule, previously 
alluded to,^ that If a contingent remainder was not ready to take 
effect in possession on the expiry of the preceding estate, it 
' failed,' or disappeared entirely, it was possible for the tenant for 
I life under a settlement, prior to the birth or conception of the 
I first remainderman in tail, by procuring a forfeiture of his 
estate, or a surrender of it to the next vested remainderman, to 
destroy his (the tenant for life's) estate, and thus, with it, the 
contingent remainders dependent upon it. This practice, which 
was the more reprehensible that the persons for whom the contin- 
Igent remainders were intended were usually the tenant for 
I life's own children, was largely resorted to ; and the only way by 
which it could be prevented was by the rather clumsy device of 
appointing ' trustees to preserve contingent remainders,' i.e. to 
hold for the residue of the natural life of the tenant in possession. * 
But the Act of 1845^ rendered this de\-ice unnecessary, by provid- 
ing that the contingent remainder should be capable of taking ^ 
effect in due course ; notwithstanding such prior artificial I 
destruction of the preceding estate. The year 1877 ' saw an ex- 
tension of this policy, iu the Act which rendered contingerft/ 
remainders indeslructible. notwithstanding the natural expiry df 
the preceding estate ; provided that they did not violate the Rule 
against Perpetuities.' This provision, which is, however, only 
applicable to settlements made after the passing of the Act, 
virtually assimilated Common Law remainders to the newer 
executory interests limited by way of use, and operating under 
the Statute of Uses.^ 



■ 8 4 9 Vi<^t. n. lOfl. * 7 4 8 Viot. c. 76. 

' MameU V. MarueU (1733) 2 P. Wma. 678. 
'ContiDsent Rem&indfni Ai^t (40 4 41 Vict. o. 33) 
'27 HcQ. VIII (1535) c, 10. 



' Anif. p. 85. 

•8.8. 

' Aim, pp. 244. 246. 
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But a few words must ulso be said about the changes in the 
ftiethoils of conveyancing introduced during this period. 

One of the early efTorts of the reformed Pariiament was directed 
towards doing away with the necessity for resorting to the 
AboKilon of cumbrous conveyances known as Fines and Recoveries. 
Racoverlei It has been previously explained ' how, in early times, 
these costly fictions performed the useful task of covering the 
introduction of reforms which could not be openly effected. But 
these times were long past ; and now Fines and Recoveries were 
merely means of exacting fees from persons dealing in land. 
In the year 1833, accordingly, they were entirely superseded by 
1 simple conveyances enrolled in Chancery ;^ the additional 
I ceremony of examination by the Court or independent com- 
l missioners being imposed in the case of married women who were 
disposed to alienate their lands. 

It will be remembered that,^ soon after the passing of the 
Statute of Uses, the ingenuity of conveyancers had at last 
overcome the medieval principle that freehold estates 
Ter^^ces " '" possession could nnlj' be created or transferred by li\- 
ery of corporal seisin, or ' feofTment.' The common law 
principle had never been applied to equitable interests, which were 
merely subject to the formality of writing, prescribed by the Statute 
of Frauds.* But, until nearly the middle of the nineteenth century, 
the common law rule prevailed, in theory, for legal estates; aud 
was only evaded by the clumsy device of the Lease and Release.* 
In 1845, however, the Real Property Act,^ by pro\'iding that 
' all corporeal tenements and hereditaments shall, as regards the 
conveyance of the immediate freehold thereof, be deemed to lie 
in grant as well as in livery,' virtually made a simple deed of 
grant effectual to convey any interest in land inter vivos, and 
thus at last formally recognize the validity of secret conveyances 
I of corporeal hereditaments. Furthermore, the statute made a 
complete destruction of the medieval theory, by providing, not 
merely that a deed should be effective for all purposes without 
a livery, but by enacting,^ that livery without a deed or writing 
should not be effective at all ; and by abolishing all those peculiar 

'Ante, pp. 112-118. 

= Finea and RerovericB Act <3 * 4 WiU. IV, c. 74). ' AnU. 

* 39 Car. II (1877) e. 3, sg. 7-9. ' AnU. pp, 121, IZ 

*8. 2. Tlie ameadment had. in Bubatauce. been made by ui Act of 
rtu (7 4 8 Viet, p. 70. a. 2). ' S. 3. 
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virtues of a feoffment which depended upon its ' tortious ' opera- 
tion.' Naturally the medieval feoffment, now a mere superfluous 
luxury, has disappeared from modern con^■eyancing ; save in 
those rare cases in which a person, though incapable of making a 
binding deed, is, by local custom, able to convey by feoffment.* 
The statute further emphasizes the importance of deeds, in modem 
conveyandng, bj' enacting ' that all transfers required by the 
Statute of Frauds to be in writing must be made by deed, in 
order to pass the legal estate. This provision, however, does not 
affect the passing of equitable interests, nor the conveyance of 
copyholds by surrender and admittance.* A little noticed, but 
really imj>ortant section of the statute,* to which effect has 
recently been given by a decision of the House of Lords," abolished 
the former technical rule that a man could not acquire an im- 
mediate interest, or take the benefit of a covenant or condition, 
under an indenture to which he was not a party. 

The scope of this work docs not permit of reference in detail 
to the important provisons of the Vendor and Purchaser Act, ' 
1874,' and the Conveyancing Act, 1881,* which aim at reducing 
the expense of conveyancing by limiting the rights of a purchaser 
under an open contract in the matter of demanding e^'idence of 
the vendor's title, and at diminishing the risk of mistakes, by 1 
shortening the forms of deeds and allowing alternatives in the use 
of technical words to pass heritable estates,* Space remains 
only for a verj' brief sketch of the historj' of the attempts made 
to realize that cherished dream of law-reformers, which, as we 
have seen,'" haunted the minds even of the members of the 
Little Parliament, viz. the registration, in a public and accessible / 
form, of all dealings with land. 

With the exception of the experiment tried at the passing, 
in 1663, of the Act for regulating the affairs of the great ' Bedford 
Level ' of the eastern fen country," then recently reclaimed, 

' 8. 4. Certiun other ebongeB o( minor importaoce were made by tliis BSction. 
(Am Io the 'lortioua operation' of a feoffaipnt, see ante. pp. i07-109j 

' E.g. on infant holding iaad subject to the nistom of gavulkind. But the only 
ease of recent years reported on this poioC shows the danger of rdying on auoh ■ 
feoffuuiit (MankdCii and Ooidfinch't Contract [1696] 2 Ch. S2S). 



' 37 4 38 Vict. e. 7S. n 



'Ibid. 

* Dvion 0. Foriter [1909) A.C. 98. 

• 44 A 45 Vict. c. 41, ss. 3-9, 61. Ac. 
■CooveyancinK Act, 1881. n, 6-0, and 51. The case of Re Ethtl. Ac. (lOOlI 

I Ch. 945, ahowi, however, that the new words of inhcrituico are just u teebnical a* 
the old. ■• A«U. pp. 178-183. ■> IS Cai. U. o. ivU. 
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after many unsuccessful attempts, by the Eart of Bedford, 
it was not until the beginning of the eighteentii century that any 
definite step was taken to carry out the suggestions of the LJttle 
Parliament. In the first decade of that century, however, 
Land Reg- ^^^^ West and East Ridings of Yorkshire, and the 
istricioa County of Middleses, as the result of genuine popular 
I movements, adopted schemes of registration ; and the North 
' Hiding of Yorkshire followed suit in 1735.' But the reader should 
be cautioned against assuming that the Yorkshire and Middlesex 
schemes are of the same character as the Torrens system of the 
British colonies, or the English experiments of the latter half 
of the nineteenth century. The Yorkshire and Middlesex 
schemes aimed only at the registration of documents 
were simply directed against the e\ils arising from the existei 
of concealed conveyances. All that they did was to protect 
purchaser from being deprived of his piu-chase through the effect 
of some secret document, of the existence of which he was unaware 
I when he paid his money. They did not pretend to guarantee the 
Ipositive validity of the titl^ on the faith of which he bought. 
Thus, to take a very simple example, if B professed, as devisee of 
A, to sell land in Yorkshire to X, and X duly searched the registry 
of the appropriate Riding and found everything apparently in 
order, he would be protected against a claim by a previous pur- 
chaser from B, who had not registered his conveyance. But 
he would lose his land if A"s alleged will turned out to be a forged 
document, or if B, the supposed devisee under it, were not really 
the devisee, but a person passing himself off as the devisee. 
Still less would he be protected, if A's title (for any cause other 
than a concealed document) was defective. Thus, though the 
protection afforded by the acts was considerable, it was not 
sufBcicnt to arouse enthusiasm; and. in fact, no serious steps 
were taken to extend it, or any other system of registration, to 
the rest of England, until the middle of the nineteenth centurj', 
Moreover, it was held that, notwithstanding the unqualified 
words of the old Middlesex Registry Act, the Citj' of London 
(which, so far as the value of land is concerned, is probably equal 

I Tbe Blatutea are. 2 * 3 Anne (1703) r. 4 CWeat RidioR). 6 Anno (1707) 

(East Ridina). 7 Anne (1708) c. 20 (Middlesei). 8 Geo. H 11735) e. A (Nt. 

Ridinu). These hsvn been gupareeded by the Vorkshiri^ Rrgistrira Acl. 18S4. ^n*' 
Ihe ^liddIeKI Resatry Act. 1891, ui their icspeclive spheres. 
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to the whole of the rest of the county) was excluded from the 
jjrovisious of the Act. 

But, soon after the middle of the nineteenth century, the wave 
of legislative reform, which, as we have seen, had been busy 
on questions of land law, reached the subject of regis- 
tration of title ; and two statutes, generally associated) 
with the nameof Lord VVestbury, were passed in 1862 tot 
deal with "t. By the former of these, the Land Registry Act, 1862,'' 
provision was made for the establishment of a Registry, appli- 
cable to the whole kingdom, which should not merely profess to 
give a purchaser notice of documents afTecting his title, but] 
should actually provide a State guarantee of the validity of all I 
titles appearing on the register. Naturally, however, the State 
declined to assume this verj- serious liability in the case of anj' 
title which had not been carefully investigated, before registra- 
tion, by its own officials ; and, as this process involved consider- 
able expense, and might have the very serious result to the land- 
owner of advertising the defects of his title, it is not surprising, 
perhaps, that few landowners consented to submit to it. As a 
matter of fact, there were, in the 'sixties, probably very few 
important estates in England the titles to which were technically' 
perfect ; and so notorious was this fact,* that the average pur- | 
chaser and his legal advisers allowed their rights of investigation 
to be cut down in their contracts of purchase, and, unless they 
wished to be oS their bargain, deliberately shut their eyes 
to remote contingencies. Landowners were, in a vague way, 
aware of this ; and, not unnaturallj', refused to incur the expense 
and risk of a scientific investigation of their titles, for the prob- 
lematic advantage of obtaining a slightly higher price when they 
desired to sell. A little use was made of the Act in the earher 
years of its existence; but very soon the Registry Act itself. 
as well as the Declaration of Title Act passed in the same year.' 
became a dead letter. 

In the year 1875, however, the matter was again taken up 
Ijori hy Lord Cairns ; and the Land Transfer Act of 

'^■*'°'' *'* that year came into existence. In some ways it 
was a great improvement upou its predecessor. It no longer, 

■ 25 & 26 Vict. c. G3. (The Act is sdU in fon.ii for the few titles remaimns 
TPgiatercd under it.) 

' See the remnrks of Lord Hatherley oa this point, and the rule with roBBrd tn 
ilamngpa (or breach nf a coDtract to sell laud deduced therefrooi. in Bain d. Fothergiil 
as74) L.R. 7 H.L. 158. •25 & 26 Vict. c. 87. 
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required all applicants for registration to submit to the costly 
and embarrassing enquiry necessary to establish an ' absolute' ■ 
title. It allowed any applicant to register with a ' possessory ' 
title only, i.e. a title which merely asserted that the registered 
(proprietor was in fact in possession of the land on the day of 
'registration, under a title prj'nid /ofie valid.' Naturally, in such 
cases, the State took no reponsibility in respect of the past 
history of the title ; but it did guarantee to a purchaser that, 
I in respect of subsequent transactions, the title appearing on the 
iRegister should be imimpeachable.' Thus, as time went on, 
even a merely ' possessory ' title would acquire a tolerable secur- 
ity; for tlie operation of the Statutes of Limitation would 
gradually eliminate the possibility, or at least the probability, 
of any claims arising prior to registration being really enforced. 
Moreover, even if the applicant for registration with ' absolute ' 
title could not show a theoretically perfect title, it was made 
possible for the Registry to accept his title as ' quahfied,' i.e. 
subject only to one or more specified blots, as to the importance 
of which a purchaser could judge for himself.* 

In other respects, however, the Act of 1875 was as unsatis- 
factory as its predecessor. It left it optional with the existing 
'owner or future purchaser of land to register or not, as he pleased ; 
and, though a few landowners were attracted by the more 
elastic provisions of the statute, yet, after the first few years of 
existence, very little use was made of it. Moreover, the scheme 
suffered from one great blot, in that it made no effort to com- 
pensate innocent sufferers who might, by reason of abuse of the 
register, or inaccuracies or omissions in or from it, incur loss. 
It might, perhaps, have been thought tliat this defect would not 
have weighed much with persons acute enough to secure the 
protection of the Act for doubtful titles ; but in fact it tended to 
make tlie scheme unpopular. 

Accordingly, registration of title once more languished; 
until a vigorous reform of the scheme of 1S75 was set on foot 
and carried out, mainly through the efforts of Lord Halsbury, 
the third Conservative Lord Chancellor to champion the system. 

By Lord Halsbury's Land Transfer Act of 1897, or rather 
by the Rules made imder the almost unprecedented power con- 
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leired upon the Lord Chancellor and his advisers by the 
j^ . provisions of the two statutes,' yet a fourth kind of 

Haisbucy'i title may now be registered, viz. a 'good leasehold' 
title.^ A 'good leasehold 'title is, in effect, an absolute 
title to the interest professed to have been created by a lease, if 
and so far as that interest was validly created. In other words, 
such a title only guarantees the purchaser of a registered leasei 
against defects in the title to the lease itself, not against defects in ' 
the title of the lessor.' The Act of 1S97 also provides* a fund forj 
compensating persons who may have suffered from any omission! 
or error in the register, or from the procurement of any registrar 
tioQ by fraud or mistake; and, if the «ii!y reported decision^ 
oti that section is not very favourable to such claimants, still the 
compensation provisions of the Act are manifestly necessary to 
prevent injustice. 

But by far the most radical change effected by the Act of 

1897, so far as registration of title is concerned, is contained | 

in the section" which pro\ides for compulsory registration. | 

Compulsory This change, however, which takes the form of enacting 

SagiBtiation (hat, on the occasion of any future transfer by way of 

sate, the title to the land shall be registered, only affects certain 

special areas ; and the provisions on this point are remarkable. 

The Act itself does not create any ' compulsory area ' ; but gives 

the Crown, by Order in Council, power to do so, under certain 

conditions. In the first instance, the power of the Crown was 

limited only by the fact, that the provisions of the first Order 

to be made should not include more than one administrative 

county, and by the fact that the County Council of the area 

. proposed to be affected might, by a majority of at least two- 

t thirds of its members, veto its coming into operation. After 

the making of the first Order under the Act, however, no further 

Order was to be made for at least three years after the date 

of the first Order, and. even then, not until the County Council 

of the area contemplated should express a wish for the intro- 

. duction of the compulsory system. No such wish has been 

r expressed by any County Council ; and, therefore, outside the 

I County of London, which has been prescribed as a compulsory 

'Ant al 18T5, fl. Ill; Act of 1897, a. 22. 

• Load TraDsfer Rules, 1903, No. 52, 

' IbU., No. 5«. ' A. a. 8. OdeU [1906] 2 Ch. 47. 
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I area by Orders dated between IS97 and 190.3,' registration of 
title is still purely voluntary', and is, in fact, seldom resorted to. 

It should be mentioned, of course, that the avowed objects 
of the Land Transfer Acts include, not merely the guarantee or 
seciu-ity of titles, but the diminution of the expense and com- 
plexity of conveyancing, and the improvement of the remedies 
of creditors. With the former object in view, the Acts pro- 
vide that no ' abstract of title,' other than the land certificate 
and liberty to inspect the register, can be demanded by a pur- 
chaser in respect of title guaranteed by the State ; ' with an 
eye to the latter, the .\ct of 1897, by vesting all the heritable 
freeholds of a deceased person in his personal representatives^ 
and causing all dealings between them and the beneficiariei 
8o far as relates to registered land, to be entered in the regist 
aims at providing simple and speedy remedies for the recovery I 
their claims by creditors. 

It is notorious that tlie policy of land registration has givel 
rise to acute differences of D])inion in England, and that the^ 
system is still on its trial. On the one hand, it is said that the 
slight increased security afforded by the State guarantee is more 
than outweighed by the limited operation of the scheme, and 
by the fact that, as the beneficial interest in registered land, even 
in ' compulsory areas,' can be conveyed by unregistered instru- 
ments,* the Acts have practically substituted a double for the 
previous single title to each ownership within those areas. On 
the other, it is urged, that there is a sj-stematic conspiracy of 
interests to stifle and misrepresent the scheme, and to throw 
difficulties in the way of its execution, and that, as ' possessorj- ' 
titles virtually become, by lapse of time, absolute, and it becomes 
possible to relax the 8e\'erity of the conditions of registration with 
' absolute ' title, the drawbacks ine\-itably attendant upon the 
introduction of a new scheme of conveyancing will disappear. 
The subject has recently been under the consideration of a Royal 
Commission, whose report was published only in 191 1 ;^ and the 

■ The Brut Odor (18lh July. 1008) eovemJ tbe whole County of Londoa : but 
made the Order Applicable to dtflercnt pbtu ttt different dates. Tbew dntca werv 
aubnoqi lenity d(«tctl. 

•Act ot 1S»T, a. le. 'Act of 1897. sa. I-l. 

■ The only legal penalty for non-regfstmtion in % pompuiaory area ta thai th« 
looal mtate doea not pun (Act of 1897, s. 20 (1)). As to tbe effect of u 



Heal inn with registered land, i 
rCh. 631. 
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'P.P. 1911, Cd. 6*03. 
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author must, there/ore, leave the question, with the bare histori- 
cal observation tliat, but for the passing o! the Statute of Uses, it 
would have been comparatively easy, at any time iu the sixteenth 
or seventeenth centuries, to substitute for the somewhat com- 
plicated scheme of registration of title, a much simpler, but 
sufficiently effective scheme of a Register of Sasines, or seisins, 
i.e. a bare register o( the changes of the legal estate. It may be 
that the solution of the problem will be found in that direction, as 
it has been in Scotland. 

In dismissing the subject of registration, a mere reference is 
all that can be allowed for that branch of It which relates to 
S°H'Sle°° ^^^ registration of certain adverse claims, such as 
ciaimB judgments, recognizances, annuities or rent-charges, 

deeds of arrangement witli creditors, and other possible flaws 
in title. These registries are, of course, on the hnes of the old 
Yorkshire and Middlesex Registries, with which they are, in 
fact, incorporated in those counties. They merely aim at warD- ] 
ing the purchaser of dangers, witliout in any way guaranteeing 1 
their extent or probability. The practice commenced with the 
Statute of Frauds, in 1677,^ and was embodied in numerous 
statutes of the next two centuries.^ It is now governed by the 
Land Registration and Searches Act, 1888,^ and the Land Charges 
Act, 1900 ; * the cliief recent change being the provision' that no \ 
judgment can in tlie future be registered without leave of the ' 
Court, or have any effect as regards the land of the debtor, until 
a writ of execution upon it has been delivered or put in force, 
and duly registered. This provision has, perhaps inadvertently, 
reopened a serious question. By the common law, a personal 
representative was deemed to have notice of all imsatisfied 
judgments obtained against his deceased ; and if he paid lower 
claims without making provision for them, he did so at his own 
peril. It was to remedy this danger, among others, that the 
statutory provisions for the registration of judgments were in- 
troduced. Now that judgments can no longer be registered 
without special leave, will the judgment creditor's preference 
still remain t And, if it does, how is the personal representative 
to protect himself? 

■ 29 Car. JI. c. 3. i. IB. 

' E.g. t&5Vf.AM. (1692) c. 20 ; JudgmentB Art, 1838, t. IS ; JudgraentB Act 
1861, Bg. 1-3. 

'SI A fi2 Viot. c, 51. is. 5,0. <63 ft 64 Tiat. c. 20. * Ibid.. 



ig to the^^ 
power <i^| 



362 A SHORT HISTORY OF ENGLISH LAWl 

This chapter cannot conclude without at least a brief reference 
to one of the most important reforms in land law effected during 
EDclotDie* the latter half of the nineteenth century, Wz. the 
restriction of the right to enclose common fields and manorial 
(wastes. In form this was a change in procedure ; in substance 
it effected a profound revolution in the powers of landowners. 

It has been pointed out, in an earlier chapter,' that the tj-picai 
manor of the later Middle Ages was formed by the super-position 
of a ' lord ' holding by feudal tenure upon a village wliieh culti- 
vated its lands under a communal sy.stem of immemorial an- 
tiquity. To this communal sj-stem the feudal principle of tenure 
was also applied, though with indifferent success, by the Norman 
lawj'ers ; so that, in theory, the villagers, whose names and 
holdings were recorded on the manorial rolls, were technically 
described as * holding of ' the lord, though ' according to the 
custom of the manor.' 

It was natural that, as population increased, and tenants 
more plentiful, the manorial lords should desire the power 
taking in more land from the waste which was a normal feature of 
every village ; and equally natural that the villagers, who had, 
from time immemorial, treated the waste as a treasure-house from 
which valuable stores of grass, faggots, acorns, gravel, peat, 
water, and the Uke, could be drawn to supplement their holdings, 
should resent any claim which threatened to trench upon their 
store. Traces of the struggle are visible as earlj' as the thirteenth 
statute of century; when, by the Statute of Merton,' 'magnates' 
MettoQ who had ' enfeofTed their knights and freeholders of 
small tenements in their great manors' were exonerated from 
actions brought by such tenants against them (the magnates) 
for ' making their profit of the residue of their manors, to wit 
of wastes, woods, and pastures ' ; provided that the compii 
ants were left ' so much pasture as should suffice for their tei 
ments.' 

This provision, which was extended by the Statute of W< 
minster the Second' to co^er the case of persons claiming common 
of pasture by express grant, seems to have been the foundation 
of the common law rule, that, in the absence of proof to the con- 
; trarj', thp anil nf ihp innimriiil w.ist.p. p r ' fomnion, ' is vphIpH in 
' the lord. The immense importance of this rule will appear later ; 
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here it is sufficient to point out that there is nothing in the words 
of the statutes to justify it, and that nothing is said in either 
statute about the rights of copyholders, which depend, and have 
all along depended, not on feoffment or grant, but on immemorial 
custom. 

After the thirteenth century, the question seems to have 
slept until the sixteenth, when the growth of a reform movement 
Hr« in favour of ' several ' or enclosed husbandry, as 

Hovemani opp>o8ed to common, open-field, or ' champaign ' 
farming,' resulted in the wholesale enclosure of common fields, 
especially in the West of England, and to the consequent riots 
in the time of the Protector Somerset. Tliis movement, it 
will be noticed, was concerned mainly, if not solely, with the 
methods, not with the matter, of agriculture ; and the manorial 
' waste,' or common, continued to be a normal feature of the 
English countryside for two centuries more. 

Then, indeed, with the genuine prosperity of agriculture 
in the eighteenth century and the artificial prosperity pro- 
Secood duced by the French wars and the Com Laws in the 

MoTcronii early nineteenth, the ' enclosure movement ' took 
on a new and acuter phase. This time the manorial lords aimed, 
not merely at securing a free hand for their improvements in the 
soil already under the plough, but a largely increased area of 
private land, which they could either use for agriculture, or sell 
or lease for building or mining purposes. Then was seen the 
enormous importance of tlie rule deduced from the Statute of 
Merton. For, with mineral discoveries and the rapid growth of 
manufacturing towns, tlie value of some of the manorial wastes 
rose to fabulous heights ; and, after the commoners or tenants 
had been compensated on the basis of the value of their ancient 
rights, the whole of the residue went into the pockets of the lords. 

One circumstance alone rendered this process of appropriation 
difficult. Owing to the inmautable character of manorial custom, 
incioBor* ^"'i th* certainty that, among the many persons 
*"■ claiming common rights in a waste, there would be 

some whose title was imperfect or doubtful, it was practically 
■, in almost everj' case, to obtain a private Act of Parlia- 



' The ncademic rhampionof the movement wa» ThomaB Tusser. whose rhymed 
tract Pitt Hundred FniaU of Hutbandri/ (cA. Muvor, 1812) is an amUBing and racy. 
but aomewhat ooe-aided. pii^turc of the agriculturml life at hia day. 
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ment to effect a safe enclosure. But Parliament, In tie 
teenth rentury largely composed of landowners, was anxious to 
facilitate the process ; and Inclosure Acts passed with extreme 
rapidity. Moreover, in the jear 1801, a statute known as the 
Inclosure (Consolidation) Act' estabUshed a common form which 
could be incorporated by reference into any private Inclosure 
Act, and thus still further simplified the process. Finally, in the 
year 1S45, Parliament determined to dispense with the necessity 
of special legislation altogether. By the Inclosure Act of that 
Inclotute ' y^^''' '"^^ set up a Board of Inclosure Commissioners, 
ConmiiB- who were entitled to issue provisional schemes for the 
, carrying out of enclosures. These schemes were then 
to be embodied in Provisional Orders, which, in the form of 
Schedule to a short annual Act, should go, more or less 
matically, through Parliament. 

Such vigorous progress was made under these encouraging 
auspices, that in the early 'sixties, England suddenly awoke to 
the fact that she was beuig deprived of one of her chief national 
assets and threatened with asphyxiation in her rapidly grow- 
ing towns. The Commons Preservation Society was 
Pre«emtioo formed in the year 1865 ; and one of tlie first fruits 
of its vigorous propaganda was the Metropolis (Com- 
mons) Act of the following year,' which virtually put an end 
to enclosures within the metropolitan area, and, incidentally, 
saved for London such priceless possessions as Wimbledon Com- 
mon and Hampstead Heath, The policy of that Act was to 
favour dedication to public uses at the expense of enclosure. It 
did not, in form, repudiate the historical claim of the manor] 
lords; but it facilitated a compromise for the benefit of 
public. 

Encouraged by the success of its first attempt, the Commons 
Preservation Society pushed its campaign into the countrj" ; 
and. ten years later, secured the passing of the Commons Act, 
1876,* which virtually did for the provinces what the Act of 1866 
had done for London, A most important clause' declared 
any encroachment on a defined village green to be a public 
nuisance, and authorized proceedings to be taken in respect 
of it, not merely before the magistrates, who were supposed to 
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be far too lenient towards offences of that kind, but before a 
county court judge.' Even the individual right of isolated \ 
enclosure cannot now be exerdsed without the approval of the I 
Board of Agriculture ; * and enclosure schemes hsive virtually 
ceased to be practicable. On the other hand, condderahle prog- 
ress has been made with the prindple of securing open spaces 
for the purposes of public recreation;' and the latest general 
enactment on the subject, the Commons Act, 1899, practically 
authorizes any District Coundl, urban or rural, with the 
approval of the Board of Agriculture, to make a scheme for 
regulating and managing any common within its district.* 

' S. 30. * Law of Commons Ameadment Act, 1893, ■. 2. 

* The Btory of Uieae Huccessful eSorta may be read in the volume reoeotly publiibed 
by Lord Everaley, entitled Common», FontU, and Foolpallu (CsawU, 1910). 
< 62 ft 03 Vint. c. 30, 1. 1. 
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NEW FORMS OF PERSONAL PROPERTY 

IT has been previously remarked' that, owing to the 
^ parently arbitrary decision of the old Common Law Coi 
not to allow a ' real ' or proprietary action for the re- 
\ covery of chattels, there has never been very much of what 
i may be called ' objective ' law of chattels corporeal in England. 
Whether the apparently arbitrary refusal to which allusion ba^.^ 
been made was really due to a belief in the relative unim] 
tance of chattels as compared with land, or to that excessive' 
respect for possession which almost refused a recognition to 
property unaccompanied by possession, or to the existence of 
ancient remedies deemed to be adequate for the protection of 
chattel interests,* or to some other cause, is a fascinating prob- 
lem ; but it cannot be further pursued here. It is sufficient to 
say that, historically speaking, the law of chattels corporeal 
in England was developed first through the Law of Theft, later, 
as we have seen,* through the Law of Tort, and, finally, as will 
be explained in the succeeding chapter.* through the Law of 
Contract. Such slender traces of a Law of Chattels Corporeal 
as remain after these large branches have been shorn away, will 
be found in connection with the Law of Succession, and the 
small if important part of the law which deals with ' reputed 
ownership,' i.e. ownership severed from jiossession. A few 
words on these two heads must suffice for the subject of chattels 
corporeal in this period ; and we must then turn to the striking 
development of the law of chattels incorporeal, or ' choses in 
action.' 

The subject of succession on intestacy was the first aspect 
of the Law of Succession to receive attention during the pent 
inteiute now under review. As we have seen," it was 
Succeuioii ^jj anomalous position. Properly speaking, ' 
ecclesiastical courts ought to have followed the clearly defin< 

' Anit. pp. 60. 61. 
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rules of Roman Law on the subject. As a matter of fact, they ■ 
largely followed \'ague and fragmentary local customs ; with the| 
inevitable result, that a good deal of irregularity and plunder-i 
ing went on. Where the case was one of pure intestacy, the 
administrator was, no doubt, compelled by the ecclesiastical 
court to enter into a bond to distribute the estate among the 
next of kin.' But there was very grave doubt whether such a 
bond was valid when the administrator claimed the grant by 
virtue of a statutory right,' as. for example, under the 21 Hen. 
VIII (1529) e. 5, which* compelled the Ordinary to grant ad- 
ministration to the widow or next of kin of a deceased who 
left no will, or whose executors renounced. And when it wasl 
merely a question of intestacy as to a residue, it is to be feared 
that the all-powerful executor generally obtained the lion's 1 
share of it. ■ , _ 

Very soon after the Restoration, however, an important 
statute was passed with the object of controlling the action of 
st«iute« administrators, and settling the ,law of intestate 
Hon succession. This wa? the Statute of Distribution! 

of 1070,* which required all ^piinistratnrs to ^;ntRr into bonds I 
before taking up their duties, and subjected them to a process ' 
of account in the ecclesiastical courts.^ It then settled the \ 
order of succession,* by providing that the widow of the intestate 
should be entitled, after payment of the intestate's debts, to 
one-third of the surplus, if the intestate left children or remoter 
issue; to one-half, if no issue, survived the intestate. After 
the widow is provided for, the residue (or the whole estate, if 
there is no widow) is to be divided equally among the intestate's 
children ; the represent at i\es of deceased children standing 
in their parents' shoes, but all issue {except the heir-atvlaw 
in respect of land) bringing into ' hotchpot,' or account, all 
advances made to them by the intestate during his lifetime.^ 
If there are no issue who survive the intestate, then tlie whole 
estate (or the half if there is a widow) is to be divided equally 
among the blood relations of the intestate in the nearest degree ; 

P 1 Godolphio, Orphiin-» Uoacv (ed. IflSS) 235. 

I iDacii f. MaUhrwt (1655) Btylea. 455. 

•3.3(6). '/Mi,. M. 2-t 

' 22 d: 23 C«r. II, e. 10. • Ibid., m. 6-7. 

' Thousb the wording of the scrtion (3) ia riuitp Keaernl, it is protiibte that th« 
'hotchpot' claiue only applies to the diatribution of the eatBt« of a father. 
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deceased brothers and sisters, but no other collaterals, bdng 
. represented by their surviving issue. Finally, ' the Act lays 
' it down that, for the protection of creditors, no distribution is 
'to be made for at least a year after the intestate's death; 
even then, that the beneficiaries receiving shares shall | 
bonds to refund in the event of new debts appearing.' 

The Act of 1670, which was at first only temporary, was 
made perpetual in 1685,' in which same year, however, it was 
amended by a provision* that, Jn the event of no issue of the 
deceased surviving him, his personalty, subject to the claims of 
his widow,* if any. should be shared equally between his sur- 
viving mother and his brother and sisters (including their 
representatives) ; though, of course, the mother is in a nearer 
degree to the intestate than the brothers and sisters,' Thus 
amended, the statute of 1670 has settled the modern law of 
intestate succession ; but it is noteworthy that it did not come 
into universal operation throughout England for nearly two 
hundred years, For the Act itself expressly disclaimed' all 
interference with the special customs of London and the Pro- 
vince of York. It was accordingly deemed necessary, in 1692, 
to pass a special statute* enabling the inhabitants of the Province 
of York (other than freemen of York and Chester), and in 1606 
another enabling the inhabitants of Wales,' to dispose of their 
personalty freely by will, notwithstanding local claims of legitim ; 
and this liberty was extended in 1703. '" at their own request, 
to the freemen of York. Finally, by two sections of an Act 
dealing with the general government of London, passed in the 
year 1724," free liberty of testation was given to the citizens 
of the capital. But. so far as intestate succession was concerned, 
the City of London and the Province of York remained governed 
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■ 22 * 23 Car. II. c. 10. a. 8. 

' Presumably also the next of kin vould have to rolund k 
bdng discovered. X 

• 1 Jac. II, c. 17, ■. 5. ' Ibid., t. 7. 

' It was expTcealy ruled in Keyliea)/ t. Ktylteay (1726) 2 P. Wnu. 344. that the 
sectJDii held ttood for the residue, even if the iatestate left a wjdov. 

' It aoenii clear from the wording of i. 7 of the Act of 1665, that the widow of i 
deeeaaed child rvm claim her part of her deceased husband's share id the lateatate's 
personalty. 

' 8. 4. '848 Will. Ill, c. 38, 

' 4 W. 4 M, c. 2. "2 & 3 Anne, c, S. 

" II Geo. I.e. 18, IS. 17-18. (The restrictiDD had only applied to ' In 
to mere residents.) 
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by their own local rules until the j'ear lS5fi,' the eve of the trans- 
fer of testamentary Jurisdiction to the new Court of Probate. 
Moreover, a statute of the year 1890" gives a preferential and 
additional claim of £500, payable rateabiy out of realty and 
personalty, to the widow of an intestate who leaves no issue. 

On the other side of succession, \iz. the making of wills, 
the period of the Restoration was also important. For the 
WiiiK of ecclesiastical courts, though again they should have 
PoiMMltj followed the severe rules of Roman Law, made, 
apparently, no stipulations whatever on the subject of the 
form of wills;* the only formal requirement being that of writ- 
ing intriKiuced by the Wills Act of 1540,^ which only applied 
to devises of land. But th° l^tftjlitp ff Frnuds, which, as has 
already been mentioned,^ added, for wills of land, the further 
requirement of three witnesses, did something, though noil 
much, to amend the scandalous laxity permitted by the eccle- 
siastical courts in cases of personalty. Parliament, unfortu- 
nately, did not venture to abolish entirely the ' nuncupative,' 
or verbal will ; but, if the value of the estate exceeded £30, it 
required that it should be attested by three witnesses, whose 
testimony could not be received after sis months from the 
making of the will, unless it had been committed to wTiting 
within six days from that event.* Moreover, the statute pro- 
vided that no written will of personalty should be revoked or 
altered by word of mouth ; unless the words were committed to 
writing in the testator's hfetime, and approved by him in the 
presence of three witnesses/ 

On the other hand, though the Church courts were criminally 
lax in the matter of testamentary forms, they positively dis- 
EidoalDti of couraged the employment of witnesses, by laying 
TenimoDj doift'D gX\ sorts of restrictions with regard to their 
impartiality, or 'interest.' The ecclesiastical tribunals refused 
to accept, in proof of a will, the testimony of any person who 
might be interested, directly or indirectly, in its establishment. 
Thus no executor, legatee, or even creditor of the deceased,* 

' 19 * 20 Vipt, c. 04. 

■53 & 54 Vict. c. 29 0nteBt]ttes' Estates Act, ISOO). 
' Godolphio. Orphan's Legaeu. p, 9. ad fin. 
» 32 Hen. VIII. c. 1, s. 1. ' Anit. p. 230. 

•29 Car. II, c. 3, sa. 19, 20. ' Ibid., a. 22. 

' The objecticiD to crvditora only applied where tbc testator had. by hia wiLI, 
rtlbu'eed hia lauda with paymcut of their debts, aod thus iaiprovEd tboii pijgitioa. 
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could be admitted as a witness of his will ; and, UDfortunately, 
these absurd exclusions were expressly mode to apply to the 
witnesses required by the Statute of Frauds for the proof of 
a nuncupative will.' A useful statute of the year 1752,' however, 
did much towards the alleviation of the position, hy admitting 
the testimony of a creditor, even though the will contained 
a charge of debts on land, and of all beneficiaries ; with a pro\iso 
that no beneficiary who was also a witness should be able to 
take any benefit under the will, except that legatees who Imd 
actually been paid their legacies, should not be deprived of 
them, even though called upon to give evidence, in the event 
■ of the will being upset. But the common sense rule, that all 
, testimony shall be admitted for what it h worth, was not finally 
' win* Act, adopted till the passing of the Wills Act of 1837.' 
1837 This last statute, in addition to requiring all wills 

! (other than those of soldiers and sailors on active service)* to 
ibe made in wTiting signed by the testator in the presence of two 
witnesses,^ expressly enacted that no will should be invalidated 
'on the ground of incompetency of any witness, and that 
beneficiaries, creditors, and executors should be admitted to 
prove the execution of a wilt;* the penalty imposed by tlie 
statute of 1752. however, remaining upon the beneficiaries, 
including the husband or wife of any witness.' The Wills Act 
of 1837 also formulated the rules as to the revocation ^ and revival * 
of wills ; provided that a general devise or bequest. If otherwise 
appropriately worded, should pass not merely property belong- 
ing to the testator at his decease, but property over which he 
has a general power of appointment ; '" and abolished the old 
perverse rule, that a gift over after the death of a person ' with- 
out issue ' must be construed, in the absence of counter-expi"e&- 
sions, as applying to an indefinite failure of issue, not merely 
a failure at the death of the person named." Finally, the Act 
prevents a ' lapse ' or falliu-e of a gift, whether of real or per- 
sona} estate, by the death of the beneficiary In the lifetime 
the testator, if the intended beneficiary is a descendant of 

14 Anne (1705) c. 16, a. M ('Act for the Ameadment of the Law'). 

'25 Geo, [I. c. 6. '7 Will. IV * I V 

'Ss. 11. 13. Wills of tbcBc pcrBoDS are now rogulat«d 
1865, the Navy and Marines (Wills) Act (28 A 29 Vjpt. ( 

' 3. 9. (Tho requirement attacbes also la tbe eieroise 
o! appointment — b. 10.) 

'Sb, U-17. 'S. 15. 'Ba, 18-21. '8.22. 
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testator and has left issue who have in fact survived the testator. ^i 
In such a case, the gift goes as though the beneficiary had sur- 
vived the testator, and died immediately after. 

The Wills Act of 1837 has been explained in one particular 
(the position of the testator's signature) by a statute of the 
year 1852;^ in other respects it is practically intact. But 
an important statute of the year 1861,' commonly known as 
Lord KingsdowTi's Act, has mitigated the harshness of the rule 
of private international law which requires wills of movables 
to be executed in accordance with tlie formaiities prescribed by 
the law of the testator's domicile at the time of his death.' 
Most of this Act only applies to British subjects. An attempt 
was made in the same year to establish with foreign States 
reciprocal agreements as to the requisites of domicile for testa- 
mentary purposes ; but the Act embodying this attempt ^ has 
remained a dead letter, no convention under it having been made. 

The other change in the law of chattels corporeal which 
deserves a word of notice, is concerned with ' reputed ownership.' 
In spite of the fact that bailments of all kinds were well known 
in the Middle Ages, and, as we have seen,* were early recog- 
nized by English law, that law always looked with suspicion 
upon any attempt to separate possession and ownership. Thus, 
Truster soon after the famous statute of 1571' had been 
Ponestion passed to invalidate dispositions made with intent 
to defraud creditors, it was laid down, in Twyne's Case,' that 
retaining of possession by a person who convejed away the 
property In goods was one of the ' badges of fraud ' which 
would go far to upset the disposition. In 1623, one of the 
earliest Bankruptcy Acts* laid it down, that goods in the pos- 

1 8. 33. (9. 32 makes a correspond i nit providcin in the caae of any devirc ol an 

•IB A 16 Vict. c. 24 CWilla Act Amendment Acf). 

•24 A 25 Viot. c. 114 CWiUa Act. 1861'). 

< The wH] nf a Britjah aubiect la Rood as to form, if it is made acoording to the 
tormi of the law of the place (a) where it is tnade. or (b) of the testator's domicile at 
the time of makiiig the will, or (c) of the tefltator'i domieile of origia. being in the 
British Dominions (a. 1). If the will is made in the United Eingdam, it may be 
made according to the law of the place where it is made (a. 2). And no eubeequent 
change of domicile by the testator affeota a will (s. 3). 
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(session, order, and disposition of the bankrupt, as reputi 

J owner, with the consent of the true owner thereof, at the time 

I of the adjudication in bankruptcy, sliould pass to the banlo'upt'!! 

creditors; and this provision, in a slightly modified form, 

appeared in every succeeding Bankruptcy Act, 

But the most striking development of the principle: 
fait de meubles, possession vaut litre, appears in the suc< 
BUI f Sale ®''''' °^ ^^'^ ^'^^^ passed since tlie middle of 
nineteenth century. In spite of the fact that delivi 
or transfer of possession, was long considered by the commoa 
law as the only satisfactory evidence of transfer of chatteb 
. corporeal, the doctrine was admitted in theory, before the end 
of the sixteenth century,^ that the property in goods would pass 
by assignment under seal, without deliver;-. Here again, the 
transaction was, after 1571, always subject to impeachment 
under the statute of that year ; ^ but if in fact it was made bona 
fide, either as an absolute transfer or as a mortgage, it would 
be good, at any rate as against individual creditors. 

In the year 1S54, however, the e\ils attendant on this state 
of the law evoked a statute ' designed, somewhat on the lines 
of the earlier Land Registry Acts, to enable any person who 
might be thinking of giving credit to another, to ascertain 
whether the latter was really owner of his stock-in-trade of 
furniture. This statute provided,* that every bill of sale or 
document {other than marriage settlements and ordinar>' 
commercial documents of title) transferring the property in, 
or authorizing a stranger to take possession of, goods in the 
' possession or apparent possession ' ^ of the transferor or licensor 
as security for debt, should be void against the assignees in 
bankruptcy and the execution creditors of the apparent owner 
of the goods, unless it, or a true copy of it, with an afBdavit 
as to the time of its execution, were filed with an official of the 
Court of Queen's Bench, within twenty-one days after the 

' The later provisions. t.Q. Arts of 1689 (a. 15 (5)) and 1883 (s. 41 (iii)) bk coq- 
fioed lo goods apparently owned by the bankrupt in the way of hi» trade. 

'See Butler't and Baktr't Catt (1691) 3 Rep., at 26b (2d resolution of ttic 
Court). 

' 13 Elii. c. 5. Apparentli'. it was immaterial whether or nat the tnocBetioa 
woa for value. 

' 17 & 18 Vict. c. 36. ' S. 1. 

'The writec has been unable to discover what 'apparent pow cw ion' may be, 
'Apparent ownerahip' has a meaning; but what is ' apparent poaaeaaioa.' aa diwi nct 
from uny other 'posseasion' ? J^H 
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making. The officer of the Court was to keep a book ^ in which 
particulars of all such documents were to be entered ; and this 
book was to be open to inspection at any time, on payment of 
a small fee. 

The Act of 1S54 was considerably amended in detail, and 
rendered more efficacious, by a statute of the \ear 18C6,* which. 
Modem among other things, required renewal of registra- 

BUlB of . „ n f- I 

Sale Act* lion every nve >ears. liut both statutes were re- 
pealed and replaced by the Bills of Sale Act, 1S7S,^ which 
has itself been severely amended by the Bills of Sale Act (187S) 
Amendment Act, 1882.^ The relations to one another of these 
last two statutes are not very clear ; but the short result appears 
to be, that bills of sale given by way of absolute transfer are 
governed only by the provisions of the former ; ^ whilst bills of 
sale given by way of security are governed mainly by the latterf 
but also by such provisions of the Act of 187S as have not, in 
the case of bills given by way of security, been repealed by the 
later statute. 

The chief differences between the two classes of documents 
are as follows. While each must contain a true statement! 
of the consideration, and be registered within seven days of| 
execution, and re-registered every five years,^ the attestation, 
of an absolute bill of sale must be by a solicitor, who must 
state that he has explained the efTect to his client,^ but the 
bill ot sale by way of security need only be attested by one cred- 
ible vritness, not a party.* On the other hand, the security 
bill must be in the precise form prescribed in the Act of 1882, 
which comprises a schedule of the goods included in it ; ' and, 
in the case of the security bill, also, the creditor can only seize 
the goods on the happening of one of the five events specified 
in the Act of 1882.'" Finally, the security bill is totally void 
as a bill of sale if it is given in consideration of less than £30, 
or if it fails to comply with the requirements of the Act of 1882 '^ 
(except in the matter of the schedule") ; and in any case it does 

'S. 3. '29 * 30 ViPt. c. 98, ' 41 4 42 Vict. s. 31. 

'45 4 4« Vict. c. 43. ' Su-<fl v. Panrull (1883) 34 Ch. D, JIO. 

* Act of ISTK, u. S. 10, 11. (Id the cam ot the Hecurity bill, it is auffiuient if it 
b regiatcred within teven clear days after the earlioat tinie at whiab it could arrive ia 
EDglaod. Aet of 1SK2, g, 8.] 

'Act of 1878. s. 10 (I). 'Ael of 1882, a. 10. 

•Act or 1882, e. 9. "Art of 1882, s. 7, "Ibid., w. 4, 8. 9, 12. 

"Here it ii only void M regaida the omitted goods (i6id., t. 4). 
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not protect the grantee against the grantor's trustee in bank- 
ruptcy.' While an absolute bill, if properly registered, and 
correct in form, is a complete protection against all creditors 
except the landlord ; * and an informality only lets in the trustee 
in bankruptcy and execution creditors, i.e. as between the parties, 
it is good.^ 



But it is in that great and gronnng domain of personal property 
which consists of choses in action, that the great revolution of 
the latest period in the history of English law has taken place ; 
and to that revolution we must now turn our attention. 

As its name implies, a chose in action was, originally, a claim 
w hich could only be enforced by legal p roceedin g p . as contrasted 
■ choscs in with a right or interest which could be enforced by 
^'"° actual seizure or possession of a tangible object. In 

early days, the precise situation of the border line between a 
chose in possession and a chose in action evidently depended 
on the extent to which self-help was permitted. And, though 
the rules on the subject of ' forcible entry ' of lands have long 
been severe,' there is warrant for saving that the law on the 
subject of the seizure of chattels is deplorably las.* Thus, in 
c:ises like bailment, delicate questions might easily arise. Say 
that I pawn a watch with C. \\Tiilst it is still unredeemed, is 
it, as regards me, a chose in possession, or in action? Obviously. 
I have no right to take it from C ; hut it has been held* that I 
can sell it to B, not as a chose in action, but as an ordinary chattel 
corporeal. And yet, the execution creditor of the pawnbroker 
can seize it for his debt,' whilst my creditor cannot seize it for 
his.* On the other hand, if the bailment be merely of a per- 
missory character, terminable at the option of the bailor, it 
seems but reasonable to treat him as still in possession of the 
chattel; and he is so treated.* For, probabl\', he would be 

'Act of 1878, SB. 8, 20; repealed, as to security bUls. by Act of 1S82, a, IS. 
' Act of 1878. Bs. 8. ao. ' Ibid. 

• Statutes of Forcible Entry (5 Ric. n, at 1 (ISSDc.-l: IS Rio. n (1391) «. 2 — 
both etilt in force). 

' C/. Blade* t. Higgi (ISGl) 10 C. B. (N.S.) 713. where tbe bailiff of ■ Undoviw 
waa allowed to aeiu? rabbili shot by a poaoher on his employer'! l&iid. and (nund 
xi a railway statioa. 

•fraiuUm n. Stale (l&M) 13 M. ft W. 481 (bul agaiDBt the opinion of that vcrr 
iBBTDcd judsc, BuroD Parke). ' RoUavm t. RoOaaon (1687) 34 Cfa. O. 4SSw 

• Rogert c, Ktnnay (1846) 16 L. J. Q. B. 381. 

• Mandtrt t. WiUiana (1&49) IS L. J. Ch. «3T. 
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allowed to seize the chattel by force. But, obviously, there are 
difficulties. 

It is not, in fact, till we depart still further from the notions 
both of a mere right of action, and of a concrete object to be 
reached by means of it, that we arrive at the most important 
classes of modern chosea in action. Doubtless the bills of 
exchange which, as we have seen,' were familiar to English 
eyes before the end of the si.xteenth century, were popularly] 
regarded as ' property ' from an early date; but the Common 
Law persisted in treating them as mere rights of action, alien^i 
able only by reason of their inheritance from the Law Merchant^ 
It was not till the advent of patents, copjTight, stock, and 
shares, that the true importance of choses in action appeared^ 
For these interests could not possibly be regarded as mere rights 
of action ; they were far too positive and comprehensive, though 
the French term for a share (' action ') suggests that in one 
country, at least, the idea of procedural rights clung tenaciously. 
To take a juristic test, these interests are cleariy jura in rem, 
rights enforceable against all and sundry ; while bills of exchange, 
and rights of action generally, are, as a rule, only iura in per- 
sonam, i.e. rights enforceable against specific persons. And ' 
we remember the ancient rule of English law : that chattels ' 
personal cannot be recovered by any form of real action. 

On the other hand, these new interests were certainly in- 
capable of possession ; nobody could bring the action of Trespass 
for injury to them. And so they fell, almost inevitably, by 
reason of their ' incorporeal ' character, into the -class of ' choses 
in action.' But it is obvious that there is a wide difference 
between such interests, and, say, the right to recover damages 
for a breach of contract or a tort; and a statute which lumps 
them all together, or, at least, uses the phrase ' legal chose in 
action,' or ' things in action,' without explanation, will need a 
deal of interpretation.^ 

With these preliminary remarks, we turn to examine the his* 
tory of four leading groups of choses in action of the modern tj'pe,, 
viz, copyriglit, patents, stock and shares, and interests in ships^ 

It has been already pointed out,^ that the disciplinary action 

'Ante. pp. 12fl-I28. 

■Judicature Art, 1873, b. 25 (6): Bankruptcy Act. 1883, a. 44 (iii). (For a 
discussion of lh« scope of 'cbofei ia mUod' lee L>. Q. R. Vol. ii, pp. 311-316; <• 
J43-157: li. 223-340.) * AtiU.pv I'^.l'XI. 
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of the Court of Star Chamber, combined with the express grants 
of patents or monopolies by the Crown, had, in effect, 
created a literary property in published works long 
before the end of the last period. But the point is so intei 
iiig. and has been so much debated, tliat a brief summary 
its history will not be out of place here. 

The alarm created bj' the introduction of the art of printing 
was immediately reflected on the Statute Book. So early as 
the year 1483,' the protectionist statute of Richard III had 
expressly exempted printed books from its general exclusion 
of foreign merchandise ; but this clause was rei)ealed by a 
statute of 133.3,^ which totally forbade the sale of books im- 
ported from beyond the seas, while at the same time empowerii 
the Lord Chancellor, Treasurer, and two Chief Justices, 
abate the ' enhanced ' prices of native works. 

As has been said before, the control of the press, from the 
time of its invention, was exercised by the Privy Council, work- 
The ^ ing through the Star Chamber. The Star Chamber, 
Compui; again, usetl as its agent the Stationers' Company, 
which is said' to have received its first charter from Philip and 
Mary in 1556, and a confirmation from Elizabeth two years 
later. No one was entitled to exercise the art of printing unless 
he was a member of this company ; and the company was vested 
with the usual disciplinarj- powers of craft gilds, for the double 
purpose of preventing any infringement of its monopoly and 
controlling its own members. Further than that, no book could 
be published without an express license of some high State 
official. It is obvious, therefore, that any infringement of the 
monopoly de facto created by tlie grant of a Hcense to publish, 
could only be effected with the collusion of the government; 
even though no express grant of a monopoly were made. And 
it is said, that this fact was explicitly recognized by a decree of 
the Star Chamber in 1637,* 

It might have been supposed that the withdrawal of the 
Crown from Parliamentary' proceedings at the outbreak of the 
ComfflDa- Civil War, would have led to a relaxation of this 
Ordioance rigid system. But the Long Parliament proved to 
be no more liberal on this point than the statesmen of Eliza- 



EW FORMS OF PERSONAL PROPERTY 377 

■iKth and James; and. by an Ordinance of the year 1643,' 
the system was substantially confirmed, with the necessary 
adaptations. No books were to be printed without license oJ 
tile Parliamentary Commissioners, and entry in the Stationers'i 
Register ' according to ancient custom.' Moreover, no un- 
authorized person was to print or import copies of books licensed 
and duly registered as belohging to a member of the company ; ' 
and the most drastic powers of search and seizure, extending 
even to arrest of the person, were given to the company. 

In spite of the indignant protest of Milton, before referred 
to. this system appears to have continued during the rest of 
Licenaing ^^^ Interregnum. Immediately after the Restora- 
A^' tion, it was revived and Intensified by the Licensing 

Act of 1662,* which not only confirmed the monopoly of the 
Stationers' Company and its drastic powers* as well as the 
rule against unlicensed printing. * but extended the right of search 
to King's Messengers, armed with warrants of a Secretary of 
State, who ' for the better discovering of printing in corners 
without license,' are empowered to take with them constables 
or such other assistance as they shall see fit, and, at any time 
they shall think fit, to search all houses and shops where they 
shall know, or on some probable reason suspect, any unlicensed 
printing to be going on.* This drastic clause was probably 
the origin of those ' general warrants ' which played such a 
conspicuous part a century later ; but the Act of 1662 is also 
important as introducing the rule,' that free copies of all pub- 
lished works are to be sent to the King's Library and tlie two 
older English universities, whose peculiar privileges are expressly 
preserved. * 

It is again obvious, that the Licensing Act, though not in 
form creating any positive copyright, in effect would make it 
impossible, without a breach of law or the connivance of the 
State, for any unauthorized person to infringe the negative 
monopoly conferred by the licensing system on the printer of 
a duly licensed and registered book. And, in fact, there are 
substantial traces, so early as the year 1679, of the recognition 

' ArU and Ordinanca oj the Commim\rtaW\, I. 184-7. 

' This is a dear leoogmtioD of oopyriitht, though rather in the prJoter tluui the 
—Wtiiar. ■ 13 A 14 Car. II, o. 33. 

K *Bb. 3, 10 (the Dumber ol priutcn was tXa'i Bcverdy restricted). 
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of a right of action, a variety of the Action of Case, for suc^^ 

infringement;' while, from the year 1681 onwards, Chancery 

seems to have granted injunctions to prohibit similar ofTenoes.' 

But, as is well known, tie Licensing Act, which was from 

I the first treated as temporary ,Vas, after various sliort renewals. 

i finally cast out by Parliament in the year 1693;' and there- 
upon the whole licensing system, together with a large part of 
the monopoly of the Stationers' Company, fell to the ground. 
Unfortunately, the indirect protection afforded to authors by 
the system fell with it ; and, though Chancery seems to have 
continued to give them some trifling assistance.* it is doubtful 
whether this assistance extended to any but ' prerogative ' 
rights, such as those connected with the sale of Bibles and 
almanacs. It was, of course, difficult, if not impossible, in face 
of the Statute of Monopolies, to revive the practice of granting 
patent rights. 

, At length, however, in the year 1709,* the first direct statu- 
tory creation of copyright took place. By the statute of Anne. 
Fiiw Copj- th^ exclusive right of publishing was conferred upon 
ritfw Act tlje author and his assigns for a period of fourteen 
years from publication ; provided that the work in question 
were registered before publication at Stationers' Hall.* The 
period of fourteen years was probably due to the refiex action 
of the Statute of Monopolies of 1623; but a relaxation of it 
was found in a clause gi\'ing the author an extension to another 
period of fourteen years, if he should be living at the expiry of 
the first period.' Tlie former licensing authorities were still 
allowed to regulate, to a certain extent, the prices of books;* 

' miy. Modem Entria (pd. 1723) p. 67, where the Declaration ia Ponder >. 
lor the unauthorued printing of BuDyfla'a Pilarim's Proaraa, is given ; hut the tit 
of the HGtioii us nut stated. The plaintifF U described aa ' proprietor of the copy Oj 
a certoiu book.' Needless to say. the plaiotifT waa not the author. 

* Particulara are ^veo in the report at Donaldiant. Beckett (1774) 2 Bm. P. C 
at pp. i37-8. 

•This (act is not BO obviouB as it might be; owing to the peculiar history of tl ._ 
Licensing Act. The statute was renewed in 1692 liy the Expiring Laws Cootiauanna 
Act (4 W. 4 M.c. 24.B. 14)fofoQeyBar from 13tli Fehniary. 1092, and thenoeunta 
the end of the next session of Parliunient. The next sesaion after 13lh Februiuy. 
1693. began on 12th November, 1694, and ended on 3d May. 1695. By that tima 
the ConunoOH had dchnitcly refused to incJude the Btatul« in the Bipiring Laws Con- , 
tinuauoe Act of the year 1695 C6 4 7 Will. HI. c. 14). The Upensing A 
fore, ceased to be in force on 3d May, 1095. (to'' 
Master Romer.) 

< See particulara in Donaidioa t. Beckett, ubi sui 
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and the policy of prohibiting the importation of English booksf 
printed abroad was continued, doubtless in the supposed interestsl 
of authors themselves.' ITie list of free wpies was extended to 
nine; for the purpose of including the Scottish Universities, I 
Sion College, and the Faculty of Advocates.* 

I So far as literary copyright is concerned, the period between 
the passing of the Act of Anne and the Copj-right Act of 1842, 
jras marked chiefly^ by the settlement of two important ques- 
jMoDS. One of these was precisely that which has presented 
Stself in these pages. Was there or not, apart from the Act of 
Anne, any ' common law ' copjTight in published works? This 
question was decided, for legal purposes, in the negative, by 
the House of Lords, in the famous case of Donaldson v. Beckett, 
in the year 177-t.* The case is interesting, for literary as well 
bas for legal reasons; for it was concerned with the proprietor- 
tehip of Thomson "s charming poem The Seasons, and his much 
less valuable tragedy SopkoniJiba.^ The other question related 
to the property m unpublished writings, such as letters and 
diaries. Could any person into whose hands such documents) 
lawfully came print and publish them for profit ? This question , 
was answered in the negative by Lord Hardwicke, in the case of I 
Pope t. Curl, decided in 1741,* in which, it is interesting to 
note, the author of the letters in question was himself plaintiff. 
Lord Hardwicke's Order lays it down, that the fact that letters 
are written to A, does not make them the property of A, in 
the sense that be may publish them. They are his to read, 
not to publish. 

In the year 1842, the second great CopjT-ight Act^ made 
a liberal extension of the period of copyright, by providingi 
CopTrichi that it should continue for forty-two years from' 
Act, 1842 publication, or. if the author were then living, till 

>the expiry of seven years from his death ; and this extension 
q)plied to works then in existence of which the copyright had 
■ S. 7. (This policy tu not aUndoiied Ull 1801 (41 Geo. III. a. 107. a. 7).) 
' a. 6. (It will be remrmbcrBd that Ike Uniou with Smlland bud taken place two 
yean before the passing ol the Art n( 1709. On the Union with Ireland io 1801. an 
Art (41 Geo. III. c. 107) wan paased to extend the rules ol the Act of I7t)9 to that 
country.) 

' There was a statute in 18U (54 Geo. lit, c. 156) which extended the author's 
copyright to the period of his lite, when that exceeded 28 years from publicstioi 
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not expired, and was still vested in the author or his family*' 
The Act settled a somewhat burning question, by providing* 
that the contributions to encycloptedias and periodical works 
or works published in series, sliould belong to the proprietor 
who had commissioned and paid for them; but. in the case of 
a contribution to a periodical, the Act provided' that the con- 
tributor might republish after twenty-eight years, during which 
time the proprietor of the periodical should not be entitled to 
publish in separate form without the author's consent. The 
right to forbid reproduction of their work in dramatic form, 
which had been conferred upon authors for a period of twenty- 
eight years or life by a statute of the year 1833,* was, by the Act 
of 1842,* placed on the same footing as to duration as literary „f 
copyright, and extended to musical works. ^H 

Meanwhile, an attempt had been made^ to extend the pro^^ 
tection afforded by the copjTight law to the works of English 
bitenu- authors in foreign countries, on terms of reciprocity 
Cop;rishi which should equally protect the works of foreign 
authors here ; and this attempt was repeated in a statute of the 
year 1844,^ which empowered the Crown, by Order in Council, 
to grant protection to foreign authors in whose countries English 
authors received similar consideration. Obviously, however, 
siich an attempt, in the absence of international co-operation, 
was not likely to go verj' far, or be very satisfactory; and 
accordingly, the friends of literature bent their efforts to secure 
such co-operation. At length, in the year 1885, a conference 
I took place, which produced a document known as the ' Berne 
' Convention,' setting forth a basis of an international copyright 
code for the civilized world. Obviously, this document is of 
no legal validity in any country which has not accepted it. 
But Great Britain immediately gave in her adhesion; and, in 
the year 1886, the Imperial Parhament passed a short Act' to 
enable the Crown, and all persons interested, to give its pro- 
visions the force, not merely of international, but of national law. 



' Sb. 3. i 



1, 18. 



4 Wm. IV, c. 15, 8. 1. 
given to dramatic works by this 
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One other point remains to be noticed, before we proceed 
' to a brief summary of the statute which, just as this book goes 
c^i^nm to press, has remodelled English copyright law. 
Copyright Acts of the Imperial Parliament do not affect the 
colonies ; unless ' either by express words or necessary implica- 
tion (they) extend to the colonies.'' No such expression or 
implication is to be found in the early copyright statutes, as 
regards the general purview of copyright ; but in those statutes, 
and especially in the Act of 1842, will be found certain pro- 
visions ^ prohibiting the import into any part of the British 
» Dominions of copies of British copyright works printed abroad, 
f.g. the well-known ' Tauchnitz ' editions. And so, until the 
passing of the Colonial Copyright Act, 1847,' there appears 
to have been no prohibition (other than the expense involved) 
against the printing and selling in the British colonies of British 
copyright books; even against the wishes of the proprietors 
of the British copyright. By that statute, however, the Crown 
was empowered, on the passing in any colony of a proper copy- 
right statute, affording due protection to British authors, to 
exempt that colony from the operation of the prohibitory clauses 
of the Acts of 1842 and 1845; and, though this does not seem 
to be a great inducement, in fact the good sense and loyalty 
of the great self-governing colonies, have caused them, in most: 
cases, to enact proper copyright legislation. Accordingly, ■ 
after an Act relating specially to Canada had been in operation 
for eleven years, the Imperial Parliament, in the International 
Copyright Act, 1886,^ boldly extended the law (with certain 
slight exceptions) both of national and international copyright, 

I to the whole of the British dominions. 
The Copyright Act. 1911, deals with all aspects of the ques- 
tion — national, colonial, and international; also, in addition 
to books and other printed matter, with dramatic 
work, artistic work (pictures, sculptures, and archi- 
tectural drawings),* engravings, and photographs.* The chief 



' New Zealand Loan, Ac. Co. v, MorrUon [1 
' Copyright Act. 1842, b. 7 ; 8*9 Vict. <1845) c 
' 10 4 U Vict. 0, 95. *a. 8. 

'The pniCoctiOQ extcada, not merely to the teproductioo of the drawiogB, ii 
nilBrforrQ, but to applicstioo of the ' chBTftcter ordeaign ' on other buildmgs (g. 36) 
* The Act doea Dot, however, give protection to iodiutHol dengos intended b 
multiplied by indiutrial procen ( 
^t Act 



tl A. C, at p. 357, per Lord Davey. 
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, changes introduced by it are, to fix a uniform period for copy- 
I right of the author's life, and fifty years further,' or, where 
I the work is posthumously published, of fifty years from publi- 
cation.^ In the ease of photographs, however, the protection 
only runs for fifty years from the making of the original nega- 
tive from which the photograph is taken;' and, in the case 
of gramophone and similar records, for a like period from the 
making of the original plate. ^ But, though copyright remaii 
generally assignable, no assignment (otherwise than by wilO-j 
by an author, who is also the first owner of any copyright 
will operate to pass any copyright beyond twenty-five yei 
from his death ; on the expiration of which period the copj 
right will pass to the author's personal representatives.* Thei 
are, however, important provisions in the Act to proliibit tli0l 
suppression of an author's works after his death. ^ 

The practice of requiring delivery of free copies to pul 
institutions, which began, as we have seen,' in 1G62, and 
since undergone so many fluctuations, is now settled by 
quiring the publisher to deliver one copy of the best and most 
complete form of every book published by him to the British 
Museum, and entitUng five other libraries, those of Bodley, 
Cambridge University, the Faculty of Advocates at Edinburgh, 
Trinity College, Dublin, and the National Library of Wales 
(the latter with certain reservations) to claim copies of the 
most numerous edition.^ 

A somewhat startling feature of the Act is, that it professes* 
to abolish entirely the so-called ' common law ' or proprietary 
rights of an author or any one else, in both published and 
published material ; but this apparent revolution in the law 
affecting unpublished material is substantially explained by the 
fact that, under the new statute, copyright in literary, dramatic, 
musical, and artistic work will run, not from the date of pub- 
lication, but from that of creation." The change will, however, 
doubtless affect the date of publication of political memoirs 
and the like ; though, presumably, so long as these remain. 

' S. 3, (GeDcrally speaking, the extenaion applies to existing copyright (t. 2Q;I 
iQ the manner gpccified in Sched. I of the new Act.) ' S. 17. 

' S. 21 1 Id these cases, the owner of the or^imkl negative or plate is deraned tl 

' S. 19 J be tho author of the work. ' 3. 5 (3). 

* S. 4. The Act retains the generally discredited 'campulsory license' s; 

' AfiW. p. 277. "S. 15. *S, 31. 

"Ss. 1 (I), 3. (This tact it. not made bo clear m it might be.) 
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in the actual custody of the persons entitled to publish them, 
the ownership of the material will be protected by the ordinary 
,law of property. With regard to copjTight in work which 
first appears in an oral form, the Act in effect gives no exclusive 
right to the reproduction of political speeches ; ' but, as respects 
other oral deliveries, such as lectures, addresses, uon-political 
speeches, and sermons, it treats the first authorized delivery 
in public as the creation, and gives the authors the general 
period of life and fifty years as the period of copyright.' 

Finally, the new statute substantially incorporates the pro- 
visions of the existing International Copyright Acts, by em- 
powering the Crown * to extend their operation to such countries 
as shall have made due provision for reciprocal treatment of 
British authors ; but the operation of such an Order will not 
extend to a self-governing colony, unless that colony volun- 
tarily adopts it,* Similarly, the Copyright Act itself, though 
generally operative throughout the Empire, will not apply 
to a self-governing colony ; unless either such colony has enacted 
satisfactory provisions for the protection of . British authors 
within its boundaries, or unless the legislature of such colony 
has expressly adopted it.^ But, until the new Act does apply 
to a self-governing colony, the previous law will be in force ' 
there; ' although, for most purposes, the Act of 1911 has super- 
seded all previous legislation on the subject of copyright.^ 

The modern system of monopoly rights in the reproduction 
and distribution of newly invented articles of manufacture, 
commonly known as ' patents,' had also, as we 
have seen.* established itself during the preceding 
period, under the exempting clause of the Statute of Monopolies, 
passed in 1623.* Apparently, this simple provision served the 
needs of the country for more than two hundred years ; except 
that the so-called ' copyright in designs,' i.c. the exclusive right 
"to reproduce articles of a particular design, was acquired by 
those interested in the Manchester soft-goods trade in the 
eighteenth century."* But in the year 183.5, the Crown was 
empowered, in special cases, to extend the duration of a patent 

Apparently, only a newspaper may publish untiiithoriied reports (Qu. 



y time limit?). 

'Sit. 1 (3). 36 (1). 

■S. 26 (2). '9. M. 

"27 Geo. m (1787) c. 31 



»S. 29. '.S, 30, 

' Ante. pp. 128. 139. * 

; 34 Geo. Ill (1794) c. 23. 
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for seven years; and the unauthorized use of the name of a 
bolder of a patent was prohibited under penalties.^ In the 
year 1839, 'copjTight in design ' was made applicable generally 
to all manufactures, or, at least, widely extended to include, not 
merely printed patterns, but models of solid fabrics, and the 
diape of any article of manufacture not included in the statutes, 
previously alluded to, of the eighteenth century.- The pro- 
tection given by this statute was brief, covering only a period 
of twelve months ; ^ but this period was extended to three years, 
and the scheme considerably amended, by statutes of the 
years 1842 and 1843.* 1 

The great increase of inventiveness in mechanical processes" 
which attended the industrial revolution of the first half of the 
nineteenth century, soon outgrew the primitive machinerj' by 
which the Statute of Monopolies had been worked. Accord- 
ingly, in the year 1852,^ the present Patent OflSce was established 
by Act of Parliament ; and a regular process of application, with 
provisional and complete specifications, reference to Law 
Officer, advertisement, and objections, much as it now exists,* 
was set up. This Act also introduced the system of perio<Ucal 
payment of stamp duties, first fixed at the amounts of £50 and 
£100, payable at the end of the seventh and tenth years re- 
spectively of the currency of the patent.' The Act also provided 
for the establishment of a Patent Register, in which inventors 
desirous of ascertaining whether their ideas had been anticipated 
might make effective search.^ 

For some time prior to the year 1875, Courts of Equity, in the 
exercise of their jurisdiction in the matter of fraud, had been in 
, the habit of issuing injunctions' against the false use of trade 
names, practised for the purpose of ' passing off ' goods as those 
of some well-known firm of high reputation. Not unnaturally, 
this protection had greatly added to the value of a ' trade name ' ; 
and, in spite of the protests of some distinguished judges, it was 
at length too plain to be ignored, that a new form of property j 
had in fact arisen. Accordingly, it was determined to put this^ 

' 5 & 6 Will. IV, c. 83, M. 4. 7. ' 24 3 Vict. e. 17. g. I. * Ibid. ^ 

* 5 4 6 Vict. c. 100 : 6 4 7 Vict. o. 65. • 15 A 18 Viot. c. 83. ' 
'8i. 6. 13. 'S. 17. 'S. 34. 

• WeU-kaowD caaea are iliUinaton v. Fox (1838) 3 M. A Cr. 338; Croft t. Dav 
(1844) 7Bcav. 43: Burgtu v. Burgest (1863) 3 De G. M. 4 G. 896 (wbere the in- 
iuDctioQ wu rcttued). The CommoD Lnn Courts oIm recosniaed the riiht to relie l 
iSyka s. %jfe«) (1824) 3 B. 4 C. 541). 
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Fmew property on a statiitor>* Rioting ; and, by t)ie Trade Marks 
Itegistration Act of 1S75,' a person who claimed that a certain 
_^. name or style (not necessarily his own) had become 

Harks Sag- SO closely associated in the public mind with a par- 
ticular class of goods sold by him, that it would, in 
efTect, be fraudulent in any rival to sell other goods under it, was 
authorized to register his claim in a public register.* At first, 

»this registration was only to be prima faci^ evidence of title ; * 
but if, after a period of five years' registration, no one had suc- 
ceeded in procuring it3 removal from the register, tlie registered 
proprietors title would become absolute, and would be assign- 
able and transmissible with the good-will of his business,* while, 
in any case, he would be unable to take proceedings for an al- 
leged infringement, until his claim was registered.* Apparently, 
once his title completed, the proprietor would be able to hold or 
transmit it in perpetuity. 

An important statute of tlie year 1883, the Patents, Designs, 
and Trade Marks Act,^ introduced several alterations into the 
PaientB Act '»*'■ I* allowed the fees due to the Crown to be paid 

Par tSS) by yearly instalments,^ extended the maximum perio({i 

of duration of a patent to twenty-eight years,* made patents bind 
the Crown (with due safeguards for the right of Government 
departments to use them on payment of compensation),* pro- 
vided for the issue of compulsory licenses where tlie patent was 
not being adequately worked in the United Kingdom.'" and even 
made some attempt towards establishing Im|>erial and inter- 
national patent rights." Moreover, it extended tlie so-called 
'copyright in designs ' from three to five years; " and provided 
for the re-registration of a trade-mark at the end of fourteen 
years from its first registration. '^ 

Statutory amendments of minor importance followed in the 

I years 1885, 1886, and 18SS ; " and, in the year 1905, the subject 
of trade-marks was definitely severed from Patent 
jMa of 1907 J 



Law (with which it has, really, little in conmion) by 
■ the consolidating Trade Marks Act of 19t)5.'* A far more im- 



'38 * 39 Tiot. e. Bl. '3. 2. 'Sohod. H. 

»8. 1 'S. 1. '8. 26, 

'S. 3. « 48 A 47 Vict. c. 67. • S. 27. 

" S. 22. " Sa. lOa, 104. " 8, 50. " H. 79, 

" 48 4 49 llet. e. 63 ; 49 4 60 V.ct. e. 37 : 614 63 Vict. p. .V). 
"fi Ed«. VH. 0. 16. 
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portant statute was that of the year 1907, which contains ' the 
famous clause authorizing the Comptroller of Patents ' {subject to 

I any appeal to the Court) to revoke any patent after the expiration 
of four years from its issue, on the ground that it is being worked 

' wholly or mainly outside the United Kingdom, The same Act ' 
contains a provision to the effect that the unintentional infringer 
of a patent shaJI not be liable to damages, but only to an injunc- 
tion, and another making a renewal of the copyright in a design 
obtainable as of course for a period of five years, with a dis- 
cretionary renewal of a second similar period, or a maximum of 
fifteen years,* One of the most useful amendments introduced 
by this Act is that ^ which substitutes the High Court for the 
Privy Council as the tribunal concerned with petitions for ex- 
tension of patents ; the substitution of a petition to the Court 
for the ancient process of Sci. Fa., in the matter of the revocation 
of a patent, having been effected by the Act of 1883.^ Finally,, 
the whole law on the subject of Patents and Designs was 
sotidated by a statute of the year 1907.' 

A third and even more important new form of ' incorporeal ' 
personal property, which acquired definite recognition in this 
Stock and period, is that which consists of stock, shares, and 
S''"'^ debentures in or of various forms of joint enterprise. 

Some day, it is to be hoped, the History of Association in Eng- 
land will be adequately written ; certainly it is well worth WTit- 
ing. Meanwhile, we can only here give a brief sketch of the 
legal aspect of the subject. 

The medieval forms of co-operation, such, especially, as the 
village-community, the trade and craft gild, and the ' regulated ' 
company,^ had virtually done their work by the end of the six- 
teenth century ; though some of the gilds survived, and some of 
the companies actually did business for some time after. These 
assodations had left as a heritage to modern English law the 
various forms of co-ownership (joint tenancy, tenancj' in common, 
aJid parcenary) still recognized by that law, and, above all, the 
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f priceless otmception of the 'corporation.' nr juristic person. But 
co-ownership, as understood by English law, is far too limited 
in its scope, and crude in its rules, to afford a satisfactory basis 
for great commercial enterprises; and the oorporation was 
stil! in an undeveloped condition, which required much care to 
render it a really flexible instrument of economics. 

Tlie practice of creating chartered joint-stock companies of a' 
modem type seems to ha\-e begun at the cnmjnencement of the 
Joint SKwk seventeenth centurj' ; and the formation of the East 
Compuues India Company is one of the earliest, if not the very 
earliest, examples. .\t first, it appears, the ' joint stock ' of the 
company was separately made up for each ship ; perhaps for 
each voyage. But, in the year 1G12,' the Company made thfe 
momentous resolve to have one joint stock for the whole of it* 
affairs, and thus inaugurated a new epoch. The East India 
Company, or Companies, {for tliere were two of them), were 
followed by the Hudson's Bay Company (1670), the existence 
of which was recognized by statute in 1707,' and by the Bank of 
England and the notorious South Sea Company. Owing to the 
r practice which had hitherto connected such companies with the 
Emonopoly of a particular trade, there were grave doubts whether, 
"after the passing of the Statute of Monopolies in 1623,^ the Crown 
had power to create any such companies ; and it is said,* that it 
was through fear of this statute that the Royal African (or 
' Guinea ') Company abandoned its monopoly. The Bank of 
England and the South Sea Company were, of course, established 
by Act of Parliament ; '' but a simpler solution of the difficulty 
was found by omitting from charters of incorporation all grants 
of monopoly' rights. It was imder this new practice, presum- 
ably, that the numerous 'bubble' companies which precipitated 
the disaster of 1720 were formed. Still, however, when any 
enterprise of great magnitude was to be undertaken on a ' joint 
stock,' it was the practice to procure incorporation under powers 
conferred by Act of Parliament. A notable example occurs in 
the statute of 1719,' under which the London Assurance and the 



■ CuutiiiiBhain. Oroirlk of Enoti»h liidiutTji and Commerce, II, 27. 
>6 Aimi.', V. 37, B. 23. '21 Jar. I, e. a. 

' CuQninKhuiD, op. cit. II. 125. 

> Bonk o( Enelaotl Aft. 1694 (6 & 6 W. A M. >^. 20) : 5 Geo. I (1718) c. 10, i. 31. 
' Geo. 1. c. 16. The two corporations were amalBiuiiuted for borrowing pur- 
poMl ID 1S3I, and couaoUdated in 1863. (See Eloe T. Boj/lon [1891) 1 Cb, Ml.) 
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London F!re Assurance Corporations were founded. By sqH 
important section of that Act,' all unauthorized joint under*fl 
takings formed since 171S were declared illegal; but not to th^f 
prohibition of any legitimate partnership ' in such manner s|fl 
hath been hitherto usually.'^ H 

The passing of Sir John Barnard's Act of 1733 against 3tock><l 
jobbing,* and of the statute of the year 1767,* which forbade a 
, stockholder to vote at any meeting unless he had held his stock 
I for at least six months, shows that the practice of dealing in 
\ stocks and shares was growing ; but it was, apparently, not till 
the year 1S25, that a new departure of first-rate importance was 
■ made. In that year, however, Parliament completely reversed 
/ the policy of 1719, by abolishing all restrictions on joint-stock Jj 
I trading.^ and authorizing the Crown, in grants of future charter9,.V 
Umiied t*> provide that the members of the corporation should | 
LUbUii]' be ' individually liable, in their persons and property, 
for the debts, contracts and engagements of the corporation, to 
such extent, and subject to such regulations and restrictions, as 
His Majesty . . . may deem fit and proper ' (to be expressed 
in the charter).' This clause virtually gave the Crown power 
to establish the principle of ' limited liabihty '; but it is not 
quite clear whether in favour of shareholders or creditors. The J 
old rule : quod ab unitersitate debetur, ab omjiibus Twn debetur, ' 
would have relieved shareholders of all liability. On the other 1 
hand, doubtless, the members of an unincorporated association i 
would have been each individually liable to the full extent of J 
the association's engagements. 

A distinct advance towards modern conditions is seen in the J 
Act of 1837^ which (repealing and substantially re-enacting i 

slightly earlier statute of 1834') definitely authorizeal 

the Crown to restrict the liability of members of ev^-fl 

an unincorporated association, to a fixed maximum for each F 

share." But the Act provides,'" that every a3.sociation to whidl J 

this privilege is granted must have a registered deed of partner 

' S. 18. 

' S, 25. (The tramcn of the aeotion msde no attempt to dtBtinguish leEBUyl 
between such a partnersbip and an umuithariied aBBociatioa. Probably •ay m 
attempt would have failKl.) 

'7 Goo. II, 0, 8. '7 Will. IV 4 1 Viot. c. 73. 

•7 Geo. III. c. 48. '4 4 5 Will, IV. c. M. 

'6 Geo. IV, c. 91, ■, 1. '7 Will. IV 4 1 Viet. o. 73, a. ' 
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[lip, in which tlie capital is divided into ' a certain number of 
shares'; and members are to remain liable until transfers of I 
their shares are registered.' This important statute, which, [ 
apparently, started the Register of Joint Stock Companies,' 
also provided for the incorporation «f companies for a limited 
period;* but its chief curiosity is the machinery provided for 
enabling creditors to assert their rigiits. aud for liabilities to be 
apportioned among shareholders. The association, in its deed 
of partnership, names two or more officers by whom it may sue 
and be sued ;* but, in the latter case, the judgment craditot 
may, apparently,* issue execution against any shareholder up 
to the amount of his liab'dity. The latter must pay ; but he may 
then claim repayment from the association.' 

The year 1844-5 may, however, with justice be regarded as ' 
laying the foundation of the modern company system. No 
LegiBUEion less ttiau SIX great statutes' were passed within that . 
o* 1844-5 period for the purpose ; and these establish certain 
fundamental principles of classification. In the first place, 
they distinguish between what may be called ' public com- 
panies ' in a special sense (i.e. companies formed to execute 
undertakings of a public nature under special Parliamentary' 
sanction) and ordinary commercial companies, formed simply 
for profit. The former, though usually incorporated by special 
Act of Parliament, are governed, in the absence of legislation 
to the contrary, by the Companies Clauses Act of 1845,' The 
latter are, practically, incorpt)rated as of course," on fulfilment 
of the statutory requirements, by registration under the Com- 
panies Acts, and are governed by their Memorandum and 
Articles of Association. Again, these latter companies are now, 
for the first time, definitely distinguished from unincorporated 
enterprises, by the provision that no association of more than six 
persons may carry on the business of banking,'" and (with cet- 

■s. 21. 'sia. 

■ S. 29. This oIbuw u prolmbly dua to the nirvJTal of the medieval idn thai s 
corporatioD ia b body 'having a perpetual uxittnaoc.' 

'8.5. 'a 24, 'S«. II. 12. 

'Theae are the RaUway RcgulatioQ Ael. 1844 (7*8 Vict. c. 86). the Joint 
Slock Coropaniea Ael, 1M4 (7 * H Vlcl. c. IIOI. the Windinc Up Act, 1M4 (7 * 
f> Viet. c. Ill), the Joint 9tflPk Banks Art, IS44 (7 * 8 Virt. c. 113). the Com- 
paniea Clausea Act. IMS (8*0 Vict. c. 16), aaii the RaUwaya Claiuea Act. 1845 
(8 4 9 Vict. e. 20). 

■ See prearohto of the A^t. * S«. 7, 23. 
" Joint Stock Banka Act, 1M4. a. 1. 
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tain exceptions) not more than twenty-five any other business, 
\ except as a duly incorporated company under the Acts.' The 
', Companies Act of 1844 also introduced the familiar scheme of 
I directors, general and extraordinary meetings of shareholders, 

production of balance sheet, audit and other features of the 
I present day.* 

1 Apparently, the principle of limited liability was not made a 
matter of general right until the year 1855, when a statute ^ 
(repealed but substantially re-enacted by a statute of the fol- 
lowing year *) definitely adopted it as part of the normal system, 
except for insurance companies and banks. The Act of 1856 
I reduced the maximum Hmit of non-incorporated partnerships 
, to twenty,' made calls upon shareholders recoverable as debts 
due to the company,^ and drew the present well-known distino- 
tiou between compulsory and voluntary winding-up.' In the 
following year,* a limited company was empowered to convert 
its fully paid shares into unnumbered stock; and, a year later 
still,' the principle of limited liability was extended, for the first 
time and with special precautions, to banks. 

In the year 1862, was passed the great consolidating statute," 
which for so long served as the basis of company law. Inciden- 
Conptniei tally, it introduced" an alternative method of limita- 
Act, i86] ^ion of liability, viz. limitation by guarantee, and 
defined the liability of past shareholders in the event of a wind- 
ing-up, by providing'* that they should be liable to contribute 
, towards payment of the company's debts only for one year after 
the transfer of their shares, and, even within that period, only 
for debts contracted before the registration of the transfer, and 
in default of shareholders existing at the commencement of the 
winding-up. 

Apparently, the power to issue debentures and debenture 
stock is part of the genera! borrowing power conferred upon 
most commercial companies by their Memorandum or Articles 
of Association, and did not, originally, spring from special leg- 

' Compaiiiea Act, 1844, a. 1. (The aoctiaa is iavolved ; but tbat, apparenttr. 
ia ita tneaiiiog.) 

*Sfi. 21.27, 29. 36. 3S,39. uulBcbed. A. H 

■ 18 A 19 Vint. 0. 133. ■ 20 A 21 ViH. (1857) c. 14. m. 5-0. ^M 

•19 4 20 Vict, 0, 47. a. 3. *21 & 22. Vict. (1858) o 91. ^H 

* 8. 4. » 25 & 26 Vict. c. 89. ^M 

* S. 22. u S. 9. ^H 
'8a. 67, 102. URSS. ^H 
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^1 islation.' But the Companies Act, 1865,' authorized the crea- 
^L tion of a special class of ' mortgage debentures,' i.r. debentures 
^H charged on certain specific assets of the company, as opposed 
^H to a mere floating charge on the assets for the time being created 
^B by an ordinary debenture. The provisions of the Act of IK65, 
^H vhich are only applicable to companies entitled to lend money 
^H on land, and only to certain registered securities, were substan- 
^H tially modified by an Act of the year 1S70.' 
^H Various other amendments of company law followed, in the 
B years 1867. 1870, 1877, 1879, 1880, and 1883 ; but the next year 
of great importance in this connection is 1S90, which witnessed 
the passing of three company statutes. The first of these, the/ 
Companies {Memorandum of Association) Act, 1890,* enabled a 
company, with the leave of the Court, and after a special resolu- 
tion of its shareholders, to aiter the provisions of its fundamental 
document of incorporation, viz. its Memorandum of Association 
or Deed of Settlement. The second, the Companies (Winding 
Up) Act, 1890,^ made considerable alterations in tlie procedure of 
winding up a company then in existence. The third, the Direc- 

»tor3 Liability Act, 1890,' passed in consequence of the decision 
in Derry v. Peek,'' rendered directors of a company or prospective; 
company issuing a prospectus containing untrue statements, 
responsible, in certain circumstances, to persons applying for 
shares on the strength of them ; even though they (the directors) 
were ignorant of the untruth of their statements, or even of 
their issue. 

The year 1900 also witnessed the passing of an important' 
statute* dealing with the formation of companies,' and pre-' 

» scribing certain strict conditions with regard to the first or ' statu- [ 
tory * meeting of a new company,'" the registration of mortgages 
affecting the assets of a company," and the audit of companies' 
accounts; '* and, in the year 1908. these and all other legislative . 
provisions at present affecting ordinary commercial companies, ' 
were consolidated in the Companies (Consolidation) Act, 1908,'" 
which at present comprises the law on the subject. Insurance 

■ liodley, Companiai. 1. 300. < 28 A 29 Viet. c. 7S. 
* 33 A 34 Virt. c. 20. (These providoDS axe not aflectex} by the Act al 190S.) 
•S3 4 54 Virt. 0. 62. 'Ibid.. 63. *lbid.. 64. 
' (1888) L.R. 14 App. Ca. 337. 

■ Coaipsniea Aot, 1000 (63 A 64 VioL o. 48). 
•aa.1-11. >«ai2. "S.11. »a«.21-23. " 8 Edw. VII, 0. M. 
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compaoiea, however, are the subject of a separate consolidating 
statute passed in the following year, the Assurance Companies Act, 
p""^^'- 1909;' and banks, and companies specially incorpo- 
190S rated by Act of Parliament for caiT>ing out pubUc 

undert&lungs, do not fall within the scope of either of theao 
Acta. 

The fourth and last kind of personal property to which refciw 
ence can here be made, b property in ships. Ships, in the widest 
sense of the term, including both oceangoing and 
coastal or inland vessels, were, of course, familiar to 
the Courts, as chattels corporeal, long before the close of the 
pre^nous period. The facts that a ship on a distant ocean can 
hardly be said to be under the direct control of her home-sitting 
owner, and that, in a storm, even the master may be said to be 
controlled by, rather than in control of, his ship, did not deter 
the Courts from applying to ships the ordinarj' possessory rem- 
edies ; for are not cattle and sheep, the oldest kind of ' chattels,' 
Hable to similar accidents? But the system of registration and 
partition of ships introduced by the Navigation .\cts of Charles 
II and his successors,* combined with the later enormous in- 
crease in the cost of ships, did undoubtedly change the character 
of ship-owning to such an ertent as to give to it much of the 
Rantattoii character of that ' ideal property ' which is usually 
***■ classed as a chose in action. As such, a word must 

be said about it, regarded as a product of the period now under 
review. 

The Navigation Act of IGGO,' as incidental to its policy of 
requiring all non-European goods to he imported in Englisii- 
ships, and especially of keeping the colonial carrying trade as a 
close preserve, required all foreign-built ships, claimed as the 
property of Englishmen, to be registered in an English or Irish 
port, with oath as to true ownership, before being allowed to 
ply between the mother-country and her colonies. The amend- 
ing Act of 1696* extended this provision to all vessels taking part 
in British or inter-colonial trade, and required * that whenever 

' 9 Edw, VII, c. 49. 

* Theac were, like bo much of the Restoration policy, s legairy from the CommoD- 
woBltb. The prindpl™ of the Nnvigntion policy arc elen.t\y laid down in bb 
Drdinanre of the 9th October, 1661. (.4r(s and Ordinaneet of tht C 
11,559-583.) »Car. II. c. IK. """ 
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any alteration of property should take place ' by the sale of oiiei 
or more shares in any ship after registering thereof, such salef] 
shall always be acknowledged by indorsement on the Certificate*' 
of the Register.' A slight relaxation took place in 1773, by a 
statute ' which, by implication, allowed a foreigner to acquire 
a share in a registered British ship with the consent of the owners 
of three-fourths of the shares, indorsed on the Register, But 
this concession was probably due to the exigencies of the American 
War ; and, on the reconstruction of national policy which took 
place after the loss of the American colonies, the old rule waa 
renewed in full vigour by a drastic Act of the year 1786.^ That 
statute lays it down, that no foreign-built ship (except I 
a prize) may be registered as a British ship ; ^ that I 
every British ship having a deck or being of fifteen tons burdeili 
must be registered in Great Britain, the Channel Islands, or a 
British colony, at the port to which she belongs ; * that no ship) 
may be registered as a British ship unless an affidavit is made' 
that all her owners are British, even British subjects resident 
abroad (other than members of ' factories '} being excluded ; ^ 
and, finally, that, whenever property in a British ship is trans- 
ferred, the certificate of registry must be ' truly and accurately 
recited .... in the bill or other instrument of sale thereof.'* 

A new code of shipping law was contained in an Act of I823,'l 
which, besides making the sj'stem of registration universal and I 
compulsory, as a condition of claiming privileges as a British 
ship,* introduced one or two new legal features. The customary 
division of the property in a ship into sixty-four shares was made 
statutory, witli a provision that no more than thirty-two owners 
should be registered ; ^ while it was also provided,'" that transfer 
of a share in a British ship should only take place by bill of sale 
or other instrument in writing entered on the Registry, the trans- 
fer, in the event of a later sale to a bonS fide purchaser, dating from 
the endorsement on the certificate of registry. On the gigantic 
overhauling of the Customs Laws which took place in 1825." a 
new Registry Act,'- repealing but virtually re-enacting the statute 
of 1823, was passed. 

The year 1845 witnessed the passing of the first of the great 

' 13 Geo. Ill, p. 26. ' 26 Geo. III. e. 80. • S. 1. ' Sb. 3, 4. 

•8.10. 'air. '4Geo.IV.p,41. '3.1. '8.30. "88.29.36. 

" The e Geo. IV. e. 105, repealed do leea than 1 19 Btatute*. 
"6 Geo. IV. D. 110. 
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modem Merchant Shipping Arts,^ which deal, not merely with 
suminc' '^"^ ownership and transfer of British keels, but 
Act* with the many other interests of the mercantile 

marine, It would be impossible, in the limits of space at our 
disposal, to attempt a summary of the legislation on this sub- 
ject. But it may be pointed out, that the Merchant Shipping 
Act of 1854- definitely abandoned the policy of compulsory 
I British building, which had been part of British navigation 
j policy for so long;^ and, by allowing* five persons to be registered 
as undivided owners of a share in a British ship, and requiring ■ 
a special form of transfer to be used and registered,* practically 1 
I put the law witli regard to the ownership of British vessels on its | 
present footing. After many amendments, the Act of 1854 < 
was repealed, and the whole law of merchant shipping re-stated , 
in the great Merchant Shipping Act of 1894,* which has itself j 
been frequently amended. 

Finally, a word must be said about the transferability of this J 
new kind i)f property, and of chosea in action generally; for, 
with regard to the latter subject, there has been a misunderstand- ! 
ing which ought never to have arisen. 

It has been, on more than one occasion,' previously pointed | 
out, that the medieval common law had the greatest dislike to j 
_ , the assignment of rights which could only be enforced ] 

ofChDseB by legal proceedings; the Courts taking the view I 
that such a transaction was, in effect, transferring a I 
lawsuit, and thus encouraging maintenance, barratry, and other 1 
evils. This dislike extended to the attempted assignment of I 
possibilities, or even future interests of any kind ; which were f 
looked upon in much the same light as choses in action. The j 
attitude of the Common Law Courts is well summed up in the ' 
leading LampeCs Cane, decided by the full Court of Common 
Pleas in the jear 1612,* which was not definitely overruled until 
the decision of the House of Lords in Theobalds u. Duffry, in 
1724." 

Meanwhile, howe\'er, the completeness of the common law ' 
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rule had been broken down In more than one direction. It is 
Bretk-dovn *^^^^^' ^^^ example, tliat choses in action were rec- 1 
oi Commoii ognized as being devisable by will early in the seven'* I 

teenth century ; for, in the case of Gorge p. Chancey^ 
decided in the year 1639, it was freely admitted, that even a 
married woman eould bequeath a chose in action which formed 
part of her separate estate. Ob\'iously, in such a case, for reasons 
previously given, the Common Law courts would have very little 
opportunity of interposing their veto ; for, if they refused to . 
recognize the title of the legatee, the Court of Chancery could 
be appealed to, 

Again, the strictness of the common law rule had been cir- 
cumvented by the practice of appointing the intended assignee of 
a chose in action the attorney of the assignor, and tlius enabling 
him to sue the debtor in the assignor's name. That this device 
was known as early as 1641, is shown by the judgment of the 
Lords Commissioners in E. of Su^olk v. Greenvil? decided in that 
year. But the drawback to it was, that the death of the assignor 
revoked the power of attorney, and destroyed the assignee's 
title, at least at law.* 

But the most hopeful way of escape was through the doors 
of a Court of Equity; and, soon after the middle of the seven- 
Equitable teenth centurj', it becomes clear that the common 
AraignmeDts ]^^ j.^]^ prohibiting alienation Is being set at nought 
by Chancery. The case of Uttrst v. Goddard* shows a slight 
inclination to restrict the help of the Court to cases in which the 
alleged assignment was really made to complete an informal 
title; as where a husband sued as his wife's administrator, or 
where the alleged chose in action was in fact a trust. But the 
passing of the Statute of Frauds, which clearly recognized the 
assignability of trusts,* must have rendered the Court's assistance 
of little value in such cases ; and, in fact, it becomes clear, aa 
early as IGSO, that Chancery will recognize even verbal assign- 
ments of legal choses in action, such as bond debts," or, at length,, 
even simple contract debts,^ and that it will treat such assign- 

' I Rep. in Cha. 87. 
■ MiUhcU t. Eada (1700) Pre. Cha, 125. 
on thU point,) 

■(1870) 1 ChB. Ca. 169. » 29 C 

*FiuKiim t. Alviood (1880) 2 Cha. Ca. 6. 3 
' iftttMl >. Eada (1700) Pre. Ctu. I2Q. 
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tnents as binding, even od the crw Ctont m the subsequent faaak* 
nipte>' o' the assignor.' At the same time. Chancer^- is foUy aKve 
to the risks of tbe proceeding, and la>-s it doim repeatedly,' that 
the assignee takes subject to all 'equities.' i^. daims bytheputy 
liable against the aa^gnor, arising before notice of the asstgnment 
was received by the debtor. Subject, however, to this teservatioD, 
Eqoity win, if the duse in action is enforceable in Chancery. 
allow the assignee to sue as plaintiff there ; or, if it rs ' legal.' 
i.e. enforceable only in a Cunmoo Law court, compel the as- 
signor to allow the assignee to sue b hts (the asagoor's) name, 
on proper indemnity for costs. 

But the equitable doctrine of the as&ignabilit>' of dioses in 
action was at one time subject to the alleged Umitatitm, that it 
^j^** was only effectual, even in Equity, when made for 
tfon vaduable consideration. The limitation b stated 

by the Lords Commissioners, m E. of Suffolk r. Creenri/,' and 
repeated by Lord Keeper Bndgman in an anon>-mous case of 
1675.' The argument in favour of the limitation seems to 
have been, that a so-called assignment in equity operated only 
as an agreement to assign, and that, according to its well-known 
doctrine. Equity would not enforce a voluntaiy agreement, even 
under seal.* But the fallac>' of this reasoning at least as pretend- 
ing to general application, was soon apparent. \Miere the assign- 
ment waa of a contingency or possibility, then, no doubt, accord- 
ing to current ideas, there could be nothing more than an agree- 
ment to assign, and the doctrine of valuable consideration applied.* 
But where the debt or other liability was actually due. the 
reasoning did not apply ; and it is doubtful if the requirement of 
valuable consideration was ever enforced in such a case. At 
any rate, if it was. it soon ceased to be ; for in Atkinf t. Daubentf, 
decided in 1714,' the voluntarj' assignment of a bond was sup- 
ported, and in Carteret v. Paschal,* it was admitted by all parties, 
though it was vital to the decree, that ' if a man in bis own right 

> Ptim I. Soame (1701) 2 Vera. 438. 

' A.hcomb; Catt (1674) 1 CluL C». 232 ; Cirfw t. Jma (1715) 2 Vera. 6»3. (For 
thjj reasoQ it wu unial. id Equity, to make the UBgnor • party, in eaae queatious 
holwwn him and the debtor iboilld krisc] 

■(1041) 3 Rep. Cba. 50. *3 Fnem. Cfaa. 14S. 'Ante. p. 317. 

'a o/ ChoTidif c. TaOmt (1731) 2 P. Wmi., Bt p. 610, (Tbia wu the whiile 
puint in Tai&o r. Official Reeeiver (1888) L.R. 13 App. Ca. 523, •ometioie* quoted 
in iiipport o[ the fxpt»d«l doctrine.) ^^ 

< 1 Eg. Ca. Ab. 45. •(1733) 3 P. Wina. IBS. ^H 
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be entitled to a bond, or other chose en action, he may assign it 
without any consideration.' At length, in Bcdes v. Dandy,^ 
Lord Hardwicke gave the finishing stroke to the doubt bj- laying 
it down, that, though a husband may not dispose of his wife's 
fhose in action without a valuable consideration (because his 
right is only a possibility) ' yet he may release the wife's bond 
without receiving any part of the money.' A similar doubt arose 
later on the subject of ' imperfect declarations of trust ' ; ' but 
it should have been seen that the same distinction applied there, 
viz, that such a disposition can only be enforced as an agreement 
to make a proper settlement, and, as such, it requires a v^ajiiahle 
consideration. Thus the framers of the Judicature Act,' in 
making debts and other legal choses in action assignable at law. 
without requiring a valuable consideration, were following sound 
historical precedent. Had they adopted the opposite course, 
and required a valuable consideration, it would have been im- 
possible to make a valid legal gift inter vivos of any chose in action 
for which a special form of transfer had not been provided, 

Tliis last exception is, no doubt, a wide one ; for, in fact, many 
of the most important choses in action are subject to special 
rules in this respect. Thus, negotiable instruments are trans- 
ferable, according to the rules of the Law Merchant, adopted into 
English Law, by delivery or indorsement.* Copyrights, patents, 
shares and stock, were at early dates made transferable at law 
by special statutory forms. Probably, however, they are all 
(with the exception of negotiable instruments) assignable in 
Equity (i'.p. as against all persons but purchasers for value without 
notice) by mere word of mouth.* 

> (1741) 2 Atk., at p. 20S. 

' EllUan c. Elliaan (1802) 6 Vea., at p. 662. per Lord Eldon ; Kekeaich n. Manning 
(18S1) 1 Do G. M. & G.. St p. 187. per Knight Bniw, L.J. 
'Judicature Act, 1873, h. 25 (fl). 

* It aeeniB to have been Lord Somers, io an anonymous case of 1897 (ComyDB, 
43) who rrFuBod to disturb thp meri^autilc rule of o^otiability. as distinct from mere 
aong liability, by issuing an injunction against a bond fide hotdtr for value. 

* Brandl «, Duntop [1905] A.C., at p. 462, eitiresBiona of Lord Macnaghtcn. 
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any one of five important classes of transactions ; unless such , 
transaction has been embodied (not necessarily at the time of 
entering into it) in some writing signed by the party sought, to ' 
be charged, or his agent. These five classes of transactions are — 
(1) prormses by executors or administrators to be personally 
responsible for the obligations of their deceased, (2) promises in 
the nature of guarantees, (3) agreements made in consideration 
of marriage, (4) contracts 'or sales' of land, tenements, or heredit- 
aments or any interest in or concerning them, and (5) agreements 
not to be performed within the space of one year from the making 
thereof.' Further, in a later section,' the Act laid it down, that 
Ino contract for the sale of any g»ods, wares, or merchandizes 
jFor the price of f 10 sterling * or upwards should be ' allowed to be 
tood,' unless there should be acceptance and receipt of at least 
mart of the goods, or giving of earnest or part payment by the 
tjuyer, or some memorandum in writing of the kind just described. 
Owing to the difference in the wording of the two sections, it was 
at one time thought that the later {s. 10) actually nullified con- 
tracts not conforming to its provisions ; while it has always 
been admitted that the earlier (s. 4) is procedural only, i.e. that 
sl contract not conforming to it is merely unenforceable by 
action, and not invalid altogether.* But this doubt has been 
finally resolved by the substituted section 4 of the Sale of Goods 
Act, 1893,'' which, in repealing section 10 of the .Statute of Frauds, 
adopts the wording of sectirm 4 of that statute. In order to , 
comply with the requirements of the sections, ail the essential 
■ features of tlie contract must be expressed in the writing;* 
except that, (I) by virtue of the Mercantile Law Amendment 
Act, 1856,' the consideration for a contract of guarantee need 
not be embodied in it (though of course there must be a considera- 
tion unless the contract is under seal), and (2) the price need not 

' 20 Cw. It. e. 3. a. 4. « [bid.. : 16. 

• By the 8utute of Prauda (AmenctrnpiitJ Ac^t. WIS. a, 7 (U Om, IV. i^. 14) 
vtlUB wu aubatituted (or prios. and Ibn aoctlan made lu Kpply to 'Future I'MHia,' i.e. 
(Doda nof In Bnateoce, or not rcaily tnt liMvrty. whnn thit contract uf sole woa 
nuule. It bad formerly been ■iiumteJ. that auch a contract wax a ooDtriut of 

nployincat, not of aale. Thcw altemtioiia are now emlxHlluil in tlie 8ale of Gooda 
, Act. 1893, a. 4. 

• £.0, it may came the iirop^ny In guoda to paaa, or be uaed a* a detaooe or 
t-oS. 

*MA£7 Vlrt. 11.71. 

*lr«fn t. Wartttn (1804) S EaM, 10. 

' U * 20 Viot. 0. 07, a, a. 
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appear in the note of a contract of sale, unless it was actually 
expressed in making the contract.' 

The provisions of ss. 4 and 16 of the Statute of Frauds have 
been the subject of much litigation; but the story of that liti- 
gation, which is mainly concerned with pure detaib, cannot find 
a place in a condensed history like the present. A far more 
interesting, if less easily intelligible chapter in the development of 
the simple contract, now demands some attention ; for, with its 
conclusion, the theory of the simple contract may be said to 
have become virtually complete. 

' A substanti\e reform which has, like so many legal refoi 
been accomplished by the indirect machinery of legal procedi 
is always liable to the danger of being defeated by some slight 
imperfection of that machinery, or some trifling defect in the 
logic of technical process. This danger threatened the law of 
simple contract when it was turned on to the subject of Jj^jjiggsts, 
one of the very oldest and most important branches of the Com- 
mon Law. ^ 

The word ' bailment' is one of the numerous words which, 
originally used in a wide and general sense, have gradually 
Bail u acquired a special technical meaning. Originally, 
a ' bailment' was simply a delivery or handing o^er 
of any kind {bailhr, whence our word 'ball'), whether of body, 
land, or goods. In connection with land, it retains its signifi- 
cance in the country of its birth, where the bail h cens is a common 
interest at the present day. In England, for reasons alluded to 
elsewhere,' it had first been confined to the subject of movables, 
and then to a particular kind of delivery of movables, viz, the 
delivery on condition of return. As we have seen,' it was, in 
this capacity, fully recognized as an important legal transaction 
in the fourteenth century ; when the remedies of Detinue and 
Trover were invented to protect it. 

The late Professor Ames, in those articles of his to which we 
owe so much, insisted * that Detinue was really a contractual 
action ; because it was brought on the promise to return the 
goods. Now, apart from the fact that the remedy of Detinue 
is far older than the recognition of simple contract by the King'tfi 

1 Boadlu t. McLame (1834} 10 Bing. 482. 

*A»U,i>p. 123-126. Mnto, pp. IM, 14t. 

• Select Ecsays io ADgto-AmericaD Legal History, III, 43S 
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Courts, and that its connection, througli the action of Debt,^ 
with the real action to recover land, can easily be traced,' it 
seems difficult, in the face of the controversy now to be described, 
to hold the view that, even in the seventeenth century. Detinue 
was regarded as an action of contract. It was, in fact, simplv 
an action to recover the goods of the plaintiff in the hands of the 
defendant, who refused to give them up. 

The truth of this view appears nowhere more clearly than in 
the famous case of Southcole c. I'enJieT,'' decided In 1601, In 
Soutbcote'i ^^^^ '^^^' tl"* plaintiff brought Detinue for goods 
C"e delivered to the plaintiff to keep safely. The de- 

fendant pleaded that he had been robbed of them by J. S. But 
the Court set aside the plea as irrelevant to a claim in Detinue ; 
' for he (the defendant) hath his remedy over, by Trespass, or 
Appeal, to have them again,' In other words, the action was 
not on an implied promise of a modified nature (or, as the 
Court put it. ' a special bailment ') ; it was a strict action 
of right. 

Southifote'a Case, which was in the lughest degree favourable 
to bailors, would, it may be Imagined, have definitely conse- 
crated the Action of Detinue as the proper remedy in bailment. 
But in fact, there were weighty counter-reasons why plain- 
tiffs, despite its apparent attractions, sliould turn from it to 
the newer remedy of Assumpsit, if the latter could possibly be 
moulded to meet the facts. For, at this time. Detinue was 
looked upon as an action of Tort ; and the maxim actio pcenalis 
moritur cum persond would rule it out in many cases.' More 
serious still, the defence of ' wager of law ' was, as we have seen,' 
open to the defendant in Detinue ; and that defence was rapidly 
becoming a farce. In fact. Detinue was a discredited form of 
action by the end of the sixteenth centuiy«-^ 

It is hardlj' surprising, therefore, toBnd a distinct effort on the 
part of bailors, at the very commencement of the eighteenth 
century, to seek a remedy by the new and highly popular 
action of Assumpsit. The form did not, at first siglit, present 
any serious difficulty. It was easy to allege an imaginary 
promise by the bailee to return the goods; a promise which a 

<^n(«, pp. 6S-fi7. M Rop. 83; Cro. Eiu. 815. 

'Of i-outse the Matute of 1330 (4 Edw. Ill, e. T) Would not help the bnilor'i 
eietTitor in the event of the btdlor's death ; bccaiue that only referrBd to TnnpoMet. 
'.inlt. p. 141. 
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have been now complete, another enlargement of the practical ^ 
■ fiieacii ot scope of the doctrine was effected by the adoption of [ 
the action for breach of promise of marriage. Thb, I 
again, was, virtually, an incursion into the province of the 
ecclesiastical courts. Even after the Reformation, the proper 
remedy for the aggrieved swain was a suit in the spiritual court, 
causa matrimonii prtrloruti. Upon satisfactory proof of the 
facts, the spiritual tribunal would order the defendant to celebrate 
the marriage in the face of the Church, and even, if necessary, 
dissolve a marriage with another person contracted subsequently 
to the promise. But, in the fatal epoch of the Interregnum, 
when the Church courts were closed, and the ecclesiastical remedy 
thereby suspended, disappointed plaintiffs began to resort to 
tiie secular tribunals, and to bring the action of Assumpsit, as 
on an ordinary contract. At the Restoration, there was some 
little hesitation on the part of the Common Law judges about 
recognizing the new action; but at length, in Dickison t. HoU 
erofl,' decided in 1674, the Court of King's Bench, despite the 
strenuous opposition of Chief Justice Vaughan, held the actioa, 
even when founded merely on mutual promises, to be good. 

Almost immediately after this decision, the new action was 
threatened from two quarters by the provisions of the Statute of 
Frauds. Was it founded on an 'agreement made upon con- 
sideration of marriage,' or was it an ' agreement that is not to be 
performed withinthespaceof one year from the making thereof'?* 
In either case, it was not actionable unless written evidence was 
forthcoming. The last alternative was not seriously discussed; 
but it seemed at first ustrongthingtosay that an action on a breach 
of promise to marry weis not an ' agreement made upon considera- 
tion of marriage.' Lord Holt, however, appears to have taken a 
decided view, that the statute only ' intended agreements to pay 
marriage portions ' / and, in effect, after a little hesitation, it was 
cleaHy decided that its provisions did not apply to mutual 
promises to marry.* The passing of Lord Hardwicke's Marriage 
Act of 1753, which, as part of its policy of insisting on the validity 
only of formal marriages, expressly abolished the ecclesiastical 
suit caii^d vialrimonii prwlocuti,^ rendered the civil remedy of 

' 3 Keb. 148. ' 29 Car. H (1677) c. 3, a. 4. 

■ Haniton >, CoQt (1608) 1 Ld. Rsym. 386. 

'CorJtn, BaWC1726) IStrm. 34; Worom ». Hupi^frnc (1771) Lofft. 80. 

*2Qaeo. II, c. XI, t. 13. 
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Assumpsit still more popular ; and to the present day it plays 
a large part in the business of the courts. Among its other pe- 
culiarities may be noticed the requirement of Lord Denman's 
I Evidence Act, 1S69,' that au oral proof of the promise to marry 
t given by the plaintiff, must be supported by independent evidence. 

The passing of the Infants lielief Act, in 1874^ may perhaps be 
said to have restricted, to a certain extent, the scope of simple 
Contnct* contract. By the common law, the contracts of 
«( Intuits gQ infant were, generally speaking, voidable by 
him, i.e. he could himself sue on them, but they could 
not be enforced against him.^ He could even repudiate, on 
coming of age, contracts of a 'continuing nature,' such as tenan- 
cies and partnerships, entered into by him during infancy; but 
if he wished to do so, he must exercise his right within a reason- 
able time after attaining his majority.* On the other hand, there 
were some contracts, such as contracts to pay a reasonable pri 
for necessaries, and contracts clearly beneficial to his intereste 
which were binding on au infant, in spite of his nonage ; * and fl 
statute of the year 1S55, the Infants Settlements Act,* had e 
abled male and female infants to make valid settlements, witi 
the approval of the Court, on their marriage. 

The Infants Relief Act. 1874, however, makes absolute 
void all contracts by an infant for repaj-ment of money lent ( 
to be lent, or for goods supplied (other than necessaries), 
all accounts stated with infants.^ Presumably, therefore 
neither the infant nor the other party can sue on such contractaQ 
and their effect in passing property is nil. But the Act i 
further, and makes it impossible for a person to be sued on a 
ratification made after he comes of age, of a promise given or deM 
incurred by him while an infant ; even though there is n 
sideration for the ratification.^ At the same time, the statutd 
is careful not to invalidate such contracts as by the common lanj 
were binding on an infant, e.g. contracts for necessaries;' t 
it has, apparently, no effect on the position of contracts voidaU 
at common law, but not expressly made void by the statute 
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except that no alleged ratification of them after majority '^"ill 
have any operation. If the contract would have been binding 
witliout ratification, it will still be valid, despite the Act ; if not, 
no ratification will affect it. It may be noted that, although aloan 
to an infant to purchase necessaries would be void under the express 
terms of the Act of 1874, there seems no reason to doubt that the 
lender, according to the equitable doctrine of subrogation, rec- 
ognized to apply to such a case as early as 1719,' would still 
be able to stand in the shoes of the person supplying the necessa- 
ries, andsuetheinfantforsomuehof the loan as had been actually 
expended in necessaries. 

Finally on the subject of the scope of simple contract, it may- 
be mentioned that, during the nineteenth century, the courts 
MvTieil and the legislature between them completed that eman-' 
Wontto cipation of married women from the medieval theory 
of contractual incapacity, which, as we have seen,' had already 
been broken in upon by the Chancellors of the preceding century. 
Thus, the cautious doctrine of Hulme v. Tenant? which made 
the bonds or other solemn engagements of a married woman 
enforceable in Equity against her actual separate estate, was 
extended, by the middle of the nineteenth century, to her general 
engagements ; * though the Court still refused to apply it to 
property over which she had merely a general power of appoint- 
ment.* And io 1866, a married woman's separate property was 
made liable for calls on shares held by her.^ Obviously, after 
this, the medieval theory had become untenable ; but, on the 
passing of the first Married Women's Property Act, in 1870,^ the 
only change effected in this direction was to make the separate 
property of a married woman liable for her ante-nuptial debts, 
thus relieving her husband from liability on that head. This 
Act, which greatly extended the separate property of married 
women^ secured to them their separate earnings,* all personal 
property coming to them under intestacy and all sums not ex- 
ceeding £2(XI by deed or will* and the rents and profits of in- 
herited land,'" and allowed them to hold, as their separate estate, 
deposits in sa^-ings banks, stock in the funds, shares and other 

' Marloai r, PUfUid, I P. Wma, 5S8. 
' (1778) 1 Bro. C.C. 16. ' Murray t 

' Vaughan ■. VamUrttt^en (1663) 3 Dfow, lt» 
'MaMtteman't Cote (1866) L.R. 3 Eq. 781. 
' 33 & 34 Viot. c. 93, a. IS. ■ S. 1. 
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benefits in companies and benefit societies. sikI policies of instn^ 
ance.' It was slightly amended by a statute passed in the year 
1874,' which re-imposed on the husband a modified Iiabilit>' for 
both the ante-nuptial contracts and torts of his wife, to the 
eirtent of any property whidi he might have acquired through ber. 
But these cautious advances were quite overshadowed by the 
pas^ng, in the year 1SS2. of the present Married Women's 
Property Act.* That statute not merely makes all the property 
of a woman married after 31st December 1S82,* and the property 
of a woman previously married accruing to her after that date.* 
her separate property ; but it comjJetely emaodpates her from 
her medieval incapacities with regard to alienation and contract.* 
and gives her all legal remedies for the protection of her rights.' 
I It is true, that her contractual and tortious liabilities can only be 
enforced again^ her to the extent of her separate estate ; * 
and only to that extent in so far as such estate is not ' restrained 
from anticipation,"' in manner preii'iously esplained." But 
her personal capadty is complete; and a narrow construction 
which restricted it to cases in which she had separate estate 
at the time of incurring the hubility, " has been definitely over- 
ruled by an amending statute." On the other hand, her husband 
still remains liable, to the extent of property which he may have 
acquired through her, for hb wife's ante-nuptial liabilities (con- 
tractual and tortious) ; " and his medieval liability for the torts 
of his wife committed during marriage, has not been removed 
by the Acts." Apparently, however, his former personal liability 
for her ante-nuptial torts is abolished by the express prox-isions 
on that subject of the principal Act.'* .\s for a husband's liability 
for his wife's contracts entered into during marriage, that stands 
where it did, viz. on the footing of agenc>\ And so a trades- 
man who in fact gives credit to the husband or the wife, , 
find himself unable to recover from either,'* 



■ 15 A 46 Viet, 
'^ 1 (2). 12. 



' 3«. 2-3, 10. ' 37 * 38 Virt. c. 50. 

•8. 2. »8. 6. 'S. 1. 

• Scaa g. liorUy (1SS7) 20 Q.B.D. 130. 
" PaUittr B. Gum<y (188T) 19 Q.B.D. 519. 

" MuTiod Women'i Property Art. 1893 <5« i 57 Viet. c. 63) b. 1 
"M.W.P. Art, 1882, t. U. 
"Seroka r. Kaltenburg (lt«6) I' Q.B.D. 177: EaH V. Kinoffl' [1900] 2 Cb. 
iSS, But the liability only continuFs during the muTiace. uid i« even di*ch>rged 
B judicial BrpaiBtinn (_Cuenod v. Lalie [t900j 1 K.B. SSO). ''S. 14. 
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AND TORT IN MODERN' LAW SOT 

Apart from the important subject reserved ftir the end of 
this chapter, there is not much to record of the Law of Tort 
during the period under review. The general scope of the action 
was enlarged by the provision of the Civil Procedure Act of 
1833,' which enabled the personal representatives of a deceased 
person to sue in Trespass or Case for any injury committed 
af^ainst the deceased in respect of his real estate within six 
months before his death, and a similar action to be brought 
against them in res]»ect of any wrong committed by their deceased 
against the plaintiff in respect of the latter's property, real or 
personal. And it was still further extended by the provisions 
^'f, of the Fatal Accidents Act, 1846,^ commonlv known 

Art as Lord Campbell's Act, which, for the first time in 1 

English legal history, allowed a civil action to be brought for the j 
death of a human being. The statute declares that the death of 
the party injured through the act or default of another shall not 
exonerate that other from any liability which would have rested 
on him for such act or default had the victim lived ; and the 
statute applies even to felonious injuries. It is further note- 
worthy for the fact, that the damages recovered do not form 
part of the deceased's estate (which would make them liable 
to his debts), but are to be divided, according to the decision of 
the jury trying the case, among his nearest relatives, regardless 
whether such relatives were in fact dependent upon the deceased's 
exertions, or not.^ But only one action will lie in respect of the 
same subject-matter; and it must be brought within a year of 
the deceased's death,* 

Only one really new action of Tort, viz. the action of Deceit,. 

made its appearance in this period ; if we except the development 

of Civil Conspiracy, to be afterwards dealt with. 

The action of Deceit is an example, hke Maintenance 

and Malicious Prosecution, of the extension to ordinary persons 

g:iv™ credit to Mrs. X believing either(l) that eheiaaBinRie womHn.or (2) that the 
is nctiDg iia her husband's agent, he caaoot rerover from either husbaad or wife, if, 
in tact. Mre. X intended to contraot as her husband's ugent, but had no authorily 
to do BO.) 

'344 Will. IV. e. 42. s, 2. (The action by the representatives must be broUKht 
withiD one year of thuir deoeaaed'a death; the action aeainBt thu repreaeotativea 
within ail mouths from their havioe taken up the administi 

' 9 A 10 Vict. c. 93. (There Has a procedural amendmi'tit 



308 A SHORT HISTORY OF ENGLISH lAlH 

of a remedy oiiginaHy devised for the benefit of the Crown. 
There was a very old Writ of Deceit at the common law ; ' but 
it was confined, in substance, to acts amounting to persona- 
tion or trickery in legal proceedings. It is clear, however, 
that liability for deceit, or fraud, was making its way into 
purely civ^il actions in the fifteenth century ; for, as we have seen,* 
it was frequently alleged, as was also negligence, in early actions 
of Assumpsit. WTien the necessity for such allegations dis- 
appeared with the definite recognition of ' consideration ' as 
sufficient ground for Assumpsit, the action of Deceit still lingered 
on in connection with warranties, which it seemed difficult to dass 
as ■ contracts executory ' within the meaning of Sla/k'« Ctwe.' 
Even so late as 1778, it could be doubted whether Assumpsit lay 
for breach of warranty.* LHtimately, however, these scruples 
disappeared, and with them the action of Deceit; until it was 
revived, with great effect, as a purelj' tortious action, is 
the case of Pauley t. Freemav, in 1789.' In that case, the 
defendant appears {for his actual words are not given, the 
case being decided on the pleadings) to have assured the plaintiff, 
that one Falch was a person who could be trusted to pay for 
certain goods which the plaintiff was asked to deliver to him on 
credit. This was, of course, very like a guarantee ; but the 
plaintiffs, unfortunately, could not sue on contract, as they had 
no written evidence to satisfy the Statute of Frauds.^ So they 
framed their action in pure tort ; alleging that the defendi 
'falsely, deceitfully, and fraudulently' asserted and affirmed 
solvency of Falch, knowing him to be untrustworthy; that he 
thereby caused the plaintiffs to give credit to Falch ; that Falch 
had failed to pay ; and that the plaintiffs had thereby lost their 
money. The Court, after much hesitation, allowed the vahdity 
of the action, which immediately became immensely popular as a 
means of evading the Statute of Frauds. In the year 1828. 
however, the statute known as Lord Tenterden's Act' restrained 
its acti\'ities in that direction, by imposing the requirement of 
written evidence on alleged statements of credit used to U 

' Old A'ofura Brerium. B. 50-52. ' Antt. pp, 137-138. 

' Ante, p. 140. If I (ruratit a horae an «ouiid at the time of ule, I really i» 
t(i pay duDBRca if he turns out to bare been unsouad at that time. But in (orm I 
merelv make ao aasertion. 

' Stuorf I. Wilkiru. Doug. 18. » 3 T, R. SI. '29 Cai. 11 ( 1677) o. 3, ■. 4. 

' Stfttul« o( Fraudi (AmeadioeDt] Act, a. 6, (The vordias ut the vctioii ii 
DOtorJoiuly psculiai.} 
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actions; and in Derry v. Peek,^ before alluded to. the House of 

Lords further clipped its wings by refusing to allow it to be 

applied to a mere innocent, though untrue, misrepresentation, 

! or, as it was often absurdly called, .' equitable fraud.' Still, 

despite these limitations, the action uf Deceit can still be brought 

to recover damages suffered as the result of credence placed in a 

[ written statement deliberately false and fraudulent, made with 

I intent that the plaintiff should aet upon it. 

The action of Defamation, which, as we have seen,^ had 
P definitely become a branch of the Law of Torts at the end of 
Dafunation '^^ preceding period, has undergone considerable 
modification in the eighteenth and nineteenth centuries. 
Towards the close of the former was passed, alter much agitation, 
the famous Libel Act' connected with the name of Fox; and, 
though the statute itself is confined to criminal proceedings, it 
appears to have been extended hy analogy to civil actions for 
defamation.* As is well known, the dispute was, whether a 
jury, in a criminal prosecution for Ubel, was entitled to consider, 
not merely the question of publication, but the question of the 
libellous character of the document on which the prosecution was 
based. The judges stoutly contended that this last was a ques- 
tion of law, not of fact. Their opponents urged that, apart from 
statements obviously defamatory, it was impossible to say, with- 
out knowledge of the surrounding facts, whether a particular 
statement suggested a particular innuendo, or whether such in- 
nttendo, if really suggested, was defamatory. The Libel Act of 
1792* definitely gave the jury power to find a general verdict of 
' guilty ' or ' not guilty,' which would, in effect, entitle them 
to acquit the accused, even though he had clearly published the 
document upon which the prosecution was based. *' 

In the year 1840. in consequence of the well-known proceed- 
1 ings connected with the case of Stockdale v. Hansard,^ was passed 
l.the Parliamentary Papers Act,^ exempting absolutely from all 
^proceedings for defamation the publishers of any reports, papers, 
' votes, or proceedings ordered by either House of Parliament to 
be published ; and, in 1868, a decision of the Court * extended a 

' (1880) L.R. 14 App. Ca. 337. ' AnU. pp. 144^147. 

' 32 Geo. III. c. 60. 

*Parmiter v. Caupland (183«) fl M. 4 W,. at p. 108. 

'8. 1. '(ItOO) A. A E. 1. '3*4 Vict o. 9. 

* Waion I. Walter (1868) L.H. 4 Q.B. 73. 
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qualified ' privilege to independent reports of Parliamentary 
proceedings. Lord Campbell's Act of 1843 ■ allowed an apology 
to be pleaded by way of mitigation of damages in any action of 
defamation ; and statutes of the years 1881 and 18SS did a good 
deal to mitigate the hardships caused to the newly developing 
energies of the newspaper press by the survival of medieval rul^ 
on the subject of responsibility for defamatory statements, 
former of these statutes, the Newspaper Libel Act. 1881.' thoi 
mainly dealing with criminal prosecutions, provided that s 
accurate, and unmalicious newspaper report of the proceedings 
at a lawfully convened public meeting should be privileged, 
notwithstanding that it contained defamatory- reflections, unless 
the editor refused to insert, in his next issue, a reasonable ex- 
planation by the party reflected upon. The latter statute, the 
Law of Libel Amendment Act, 18.S8,* goes considerably further. 
It gives absolute protection ' to fair and accurate reports of judi- 
cial proceedings, and qualified privilege, on conditions simitar 
to those of the Act of 1881, to similar reports of any meeting of 
a local government body which is open to press or public,'' or of 
proceedings before Justices at Quarter Sessions, and to publi- 
cations of notices and reports issued by Government depart- 
ments, and published at the request of such departments. But 
in neither case does the statute authorize the publication of 
blasphemous or indecent matter. 

Finally, a statute of the year 1891, the Slander of Women 
Act,^ enables a woman to recover damages for spoken words 
imputing to her unchastity, without proof of 'special' damage. 
This statute points, of course, to one of the great differences 
between libel (written or printed defamation) and slander (oral 
defamation). The former always carries a right to damages; 
whether the plaintiff can prove actual loss or not. Slander, 
(except where it imports certain spwcific accusations) does not] 
unless actual loss can be proved. This proof is. by the nature 
things, sometimes very hard to come by; especially where the 
accusation is against moral, rather than material, character. 

' Tho differanCB between an 'abaolnte' privilege (such m that gireo by the Act 
of 1840) BiidB 'qualified' prii-ilcge. ib. that the former is complete bar lo proceedings, 
-while the latter ia ouly a bur if the plaiQtifl cannot prove (or. in some rare casca, tbu 
dcleodant cannot disprove) actual malice in fact in the publication of the defamatory 
statement. 

'8 i 7 Viot. c. 98. ' 44 A 45 Vict. c. 60. '31 4 53 Vic 

'S. 3. 'S. 4, '54 it 55 Vict. c. 51. 
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The Act of 1891, then, simply places an accusation, made against 
a woman, of unchastity, in the list of slanders 'actionable per se,' 
i.e. without proof of special damage. The statute has redressed 
a grievance peculiarly hard. Before the virtual suppression of 
the Church courts such actions as those contempiated by the 
statute could be brought there ; and the Church would not 
demand proof of special damage, because an accusation of 
incontinence was an accusation of stu, which was punishable 
with penance and fine.' But incontinence is not a civil offence ; 
and, when the Common Law courts robbed the Church courts 
of their jurisdiction in defamation, they virtually left women 
without a remedy for this kind of slander. In theory, such 
suits could be maintained in the ecclesiastical courts until the 
year 1855, when they were expressly abolished by statute,* 
In practice, they ceased to be common after the beginning of 
the nineteenth century.^ 

A few very simple words must here be said about the much- 
disputed subject of the alleged "Action of Negligence.' With' 
the exception of the action for ' negligently guarding of , 
his fire,' * there never has, in form, been such an action j 
in English Law ; and the fact is significant. The individualism ' 
or the cautiousness of the Courts in early times declined to 
admit that one person could be legally liable to another for mere 
opiiasions ; unless he had expressly or by implication 'under- 
taken ' to do the omitted acts. We have seen ^ how this 
latter exception was, ultimately, made the basis of the law of 
simple contract. About the same time, the Court of Chancery, 
especially in the matter of trusts, acted on the higher standard 
of morality which requires, in certain cases, the performance of 

■ positive duties, independently of express contract ; though, of 
' The ordinary remedies in an eerlesiaatieal eourt for defamation were (1) publfp 
ntractatioa, (2) penanco (usuollv remictedj. and (3) payment ot costs. For tbs 
geiicral doctrine of jurisdiction, see Harria v. BuUer (1796) 1 Hags. ^^ »- 
' EoclemasticBl Courts Act (IS 4 18 Vict. c. 41). 

* The last case known to the author is Cvllu f. Batt (1846) 4 ThoratOD. A^obu o/ 
Ca*M, 640 (in the Arches Court). They were more numerous in the country districts 
than in London (Report on Ecclesiatlicat Cotirti, 1S31. Appx. D, p. 696). 

' This was a very striking exception : for, by the common law, a man was liable 

for all damage done by fire which spread from hia premises : whether he caused it to 

Ulit.orithadcomefromother90urceB(Tuh(TBaii.Stamp(l697) 1 Salk. 13). But 

O statute of 1774 (1* Geo. Ill, e. 78. B. 86), still in force, exempts from liability the 

^^, person on whose premises a fire may 'accidentally begin.' Btackatone gives a curious 

^m Vernon of the statute (.Comm. I. 419). 

^B > Atttt, pp. 137, 13S. 
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course, a trust, voluntarily undertaken, is not unlike a contract. 
Once more, criminal law, slowly and cautiously, began to hold 
people responsible, in certain exceptional cases, for mere non- 
feasance.' But the Common Law courts remained content with 
repressing active wrong-doing; and, in all their long record, 
there is hardly a single case of Tort founded on mere omissions, 
before the end of the eighteenth century,' unless we count the 
well known, but really unimportant, decision in Aehby v. White} 
as an exception. That decision, which was certainly not free 
from party prejudice,* laid it down, that when an individual was 
entitled, by statute or common law, to demand of a public offi- 
cial the performance of a ministerial duty, wilful refusal by the 
official to perform the duty is a ground of action by the individual, 
though no special damage is proved. Apparently very sweeping 
in its scope, the decision has really been barren of results ; only 
some eight subsequent decisions involving the principle laid ^^ 
down being reported.^ ^M 

With the appearance of the nineteenth century, however, tb^H 
introduction of new methods of transit, new methods of maoufac^H 
ture, and other novel conditions, compelled a revision of the /ai>OT»^| 
/aire attitude of the Courts; and gradually they began to hotd^l 
people responsible in Tort for mere omissions, where such persons 
had placed themselves in positions inviting confidence, or in- 
duced others to handle dangerous materials, or take part in 
dangerous processes. But the limits of tortious responsibility 
for mere omissions are still extremely narrow ; * and by far the 
greater part of the vast number of cases under the head of ' neg- 
ligence ' in textbooks and Digests, will be found to be cases of 
contract and trust. 

Beyond all question, however, the most important develop- 
ment of the Law of Tort in this period is connected with the 



' L.Q.B. nil, pp. 15B-160, by the author. j 

'<1703) 2 Ld. Raym. 938. 3J 

' The foots were, that a rotuniins oBiccT wraiigfuUy refused to record the plMntWfl 

properly tendered vote at a Parliamentary election. 

' These are coUected io Digal of Bnalish CivU ta», | !0I9. For actioDi to 

respect of appeinl damage caused by lulure to perfarm statutory duties, see ) 726 of 

the sane work. 

*They are set out, with tolerable conipleteneaa. in the Dieeit nf EngtUh Cinl Lau, 

H 727-734 (by J. C. Miles). At the end of Bk. II wiU be found a brief Sxcumu on 

the lUbjeDt. 
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^B attitude of the State, especially as represented by the Courts, 
^ UboDT towards artizans and labour organizations during 

S^M^'uie the last century. For reasons which will shortly 
^" appear, it is impossible, in dealing with such a 

subject, to avoid including, not merely the Law of Contract 
and Tort, but Criminal Law ; for the three branches are in- 
extricably mixed up together. I'nhappily, the subject is one 
■ which has aroused much feeling ; and nothing beyond a bare 
statement of the facts would be advisable. 
The system of servile or forced labour which had existed 
in England from the time of the Norman Conquest until the 
middle of the fourteenth century, was definitely broken up by 
the occurrence of that cardinal event in medieval history, the 
visitations of the plague known as the ' Black Death,' followed 
as they were, throughout almost the whole of Western Europe, 
by armed risings of the peasantry. The latter, whose value 
had risen to a premium, owing to the frightful ravages of the 
Plague, burst the bonds of the manorial system, and refused to 
work except for high wages. 

In England, the answer of the State to what was, in effect, 
a social and political revolution of the first magnitude, was 
Tbe Statutes Comprised in a series of ordinances known as the 
at uier« gjjituteg ^f Labourers.' These, in effect, set up 
what may be called a system of State Hegulation, to replace 
the old customary system of feudal lordship. The chief features 

»of the new system were- — (1) the fixing of the wages of each 
class of servant by statute,^ (2) the compulsion of every able- 
bodied man and woman under the age of sixty, not being a 
merchant or skilled artificer,' nor living on his own land, to 
serve any one who might require his op her services at the ac- 
customed or statutory rate of wages,* (3) the placing of the 
I enforcement of these provisions, with all their attendant regula- 
tions, in the hands of the Justices of the Peace,' thus making 



> 23 Ed». Ill (1349) c. 



1-8: 2£ Edw. Ill (1351) St. II ; 34 Edw. Ill (1360) 
II. c. 1 : 11 Hen. VII (1494) c. 22, u. l-< 
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"25 Edw. in (1361) it. 
t (1514) c. 3, u. 1-3. 

' The lanicu&Kc of the atatute of ISGl ahawH that this liiceptioD muit have beeo 
Tery strictly construed. Probably only muteiM^raEtanieD were eiempted. At 
any rate, carpCDtere, moBnoi, titers, and plaatpre™ were included in the nystem of 
•tatutory wagm. (2S Edw. Ill <1351} et. II. c. 3.) 

'23 Edw. m (1349) o. I. '25 Edw. Ill (1361) rt. II, c. 7. 
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the law of master and servant, in effect, a branch of the criminsu 
law as summarily administered. This system was substantially 
modified in the middle of tlie sixteenth century, by the Eliza- 
bethan statute which replaced the statutory regulation of 
wages by a periodical assessment by the Justices in Quarter 
Sessions,' and introduced a carefully regulated system of ap- 
prenticeship for skilled trades." But the essential featurea 
of the system were not altered ; and it was actually a criminal 

' offence under the statute of Elizabeth,^ as it had been under 
the statute of Edward III,* for a master to give, or a ser\'ant 
to receive, more than the statutory or assessed rate of wage. 

There seems little reason to suppose that, after the first 
excitement of a depleted labour market had passed away, the 
system of State Regulation was, as a whole, unpopular with 

' masters or servants. It comprised provisions regarding prices ^ 
which, if they gave more protection to the rich than the poor, 
were not without benefit to the poor, and rules as to meals and 
hours of work, which were certainly a substantial protection 
to the labourer.* In the days when the Law of Contract was 
in its infancy, and when competition was considered to be 
unfair, it was deemed inevitable that some authority should 
control the relationship of employer and employed ; and, after 
the breakdown of one status-sjstem, it was natural to set up 
another. But the regulation of the labour system by the State 
implied, of course, that any attempt to infringe that system, 
was an offence against the State ; and especially any concerted 
attempt to throw the sjstem out of gear. Accordingly, we 
are not surprised to find that, in addition to the penalties pre- 
scribed by the earlier statutes for individual offences, a statute 
of the year 154S makes it an offence, punishable with much 
heavier penalties, for the sellers of victuals to ' conspire ' to 
raise prices, or tor any artificers, workmen, or labourers to 
' conspire, covenant, ur promise together, or make any oaths, 
that they shall not make or do their works but at a certain 
price or rate, or shall not enterprize or take upon them to finish 

■5 ElU. (1563) c. 4. w, 14-17. 'Ibid., w. 25-37, 'Ibid., m. 18-19. 

* 23 Edw. Ill (1349) cc 4, 5, S. 

'23 Edw. in (1349) e. 6 (victuala) ; L>5 Edw. Ill (1350) c. i (Bboes, Ad.). 

'II Hen. Vll (1494) c. 22. b. 4; 6 Heo. VIII (15I4J c. 3. a. 4 ; 5 Eli>. (15G2) 
c. 4. H. 9. (Id Bpite of the fact that then provioions are senersUj'' Douched in m- 
■trictive language.) 
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what another hath begun, or shall do but a certain work in a 
day, or shall not work but at certain hours and times.'' This 
statute, however, aims^ at breaking down the medieval system 
of close corporate towns, by forbidding any molestation of 
' foreign,' i.e. outside, labourers. 

But the system of State Regulation set up in the fourteenth 
century, good or bad, broke down hopelessly before the in- 
dustrial revolution of tlie later eighteenth century, and the new 
factory system which it rendered inevitable. Most of the old 
The Factory skilled trades, with their elaborate apprenticeship 
'*"" organizations, rapidly became relics of a bye-gone 

day, and their organizations mere social clubs or beneSt societies. 
The vast crowds of artizans drawn into the manufacturing 
towns were, on the other hand, wholly unorganized, and fluc- 
tuated between reckless prosperity and sudden destitution. 
Prices, and, consequently, wages, were continuallj' disturbed 
by the events of the Napoleonic wars, and by bad harvests. 
When times were good, the workmen could make their own 
terms ; though most of them were far too unused to town life 
to make them to advantage. When times were bad, or the 
labour market overstocked, employers had it their own way, 
and were not always very scrupulous in turning their advantages 
to the best account. 

It is by no means certain, that the workmen were not the 
'last of the parties concerned to abandon the old system.* But 
Trade it ultimately became clear tliat a continuance of it 

*"*"' was impossible. Naturally, the workmen, in course 

of time, were led to form organizations of their own ; and thus 
Trade TToions, if they had ever really died out after the passing 
of the statute of 15-t8, revived again with great vigour. Equally 
naturally, the employers, who regarded such organizations as 
dangerous to their interests, appealed to the State for protec- 
tion ; and the State, scared by the excesses of the French Revo- 
lution, replied with a vigorous series of Combination Laws,* 
intended to stamp out the new organizations. It is not neces- 

'243 Edw. VI (1M8) c. IS. e. 1. ' Ibid., a. 4. 

' There ia a pptitioo of labourers as late ae 1706, ukiiis (or legialatlve rcKulatioD 
of wages and prices. (Cuiuunghnm. op, eU. II. 198.) 

' The most important were 39 Geo. Ill (1799) c, 81, repealed and replaced in the 
following year by the 39 and 40 Geo. HI (1800) o. 100. But therK had heea many 



was 

tfatfV 



316 A SHORT HISTORY OF ENGLISH IA« 

sary to go into particulars of these statutes, which were of 
great severity. It is sufficient to say that, instead of allay- 
ing, they merely inflamed the passions of masters and servants, 
who resorted to extreme and even violent measures against one 
another, and against such of their competitors as disagreed with 
their mctho<ls. In particular, the method of ' boycott ' 
used, with cruel effect, both by masters and men ; ' and 
' black list ' was a familiar document both in employers' coi 
ing houses and workmen's clubs. 

In the year 1824. chiefly owing to the labours of Joseph Hume 
and Francis Place, aided by the favourable attitude of Huskis- 
son and Sir Robert Peel, members of Lord Liverpool's Govern- 
ment, but opposed to the repressive policj' of Eidon 
die Combi- and Sidmouth, a great victory in the cause of labour 
' " "" was achieved by the passing of the Act for repealing 

the Combination Laws. The statute formally wiped out of 
existence the repressive code wliich had grown up since 1548,- 
and expressly enacted,' that no workman should be ' subject 
or liable to any indictment or prosecution for conspiracy, or to 
any other criminal information or punishment whatever, under 
the common or statute law.' for ' entering into any combination 
to obtain an advance, or to fix the rate of wages, or to lessen 
or alter the hours or duration of the time of working, or 
decrease the quantity of work, or to induce another to depai 
from his service before the end of the time or term for whi< 
he is hired, or to quit or return to his work before the same 
be finished, or, not being hired, to refuse to enter into work 
employment, or to regulate the mode of carrj-ing on any mam 
focture, trade, or business, or the management thereof.' 

It has been necessary to specify the terms of this enactmei 
at length, partly because they show, beyond question, that 
familiar objects and methods of modem Trade Unionist 
on its militant side, were equally familiar when the Act of 11 
was passed, and partly because of an event which immediately 
happened, and which is apt to puzzle the student. 

It appears that even such champions of the workmen's cause 
83 Place thought that Trade Unions were simply the reflex 

' FrsDcu Place, thuutih a thoroughly capable aad respoTuibte vorkmao. was boy- 
cotted by the mMter brceehes-niakere of IjoadoQ lor taking part in a strike, and 

oeariy starved in ootutequence. He waa saved by the mterceaaiaii o 

0/ Frandi Plact (WaUaa). p, 9). 'S Geo. IV (1821) c. 85. a. I- 
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action of the Combination Laws, and that, with the repeal of 
those laws, they too would disappear. The event completely 
falsified their expectations. Times were good in 1824 ; and 
the Trade Unions, released from their legal shackles, made use 
of the fact to claim higher wages. Strikes followed ; the manu- 
facturers, and the wealthy classes generally, became alarmed ; 
the Government, divided in opinion, inclined in favour of strong 
measures. In the session of 1825, a new Bill, to 
be substituted for the Act of 1824, was introduced, 
with a view of reviving the old restrictions. But it was fought 
gallantly by the friends of labour ; clause after clause dis- 
appeared ; the new Bill began to look more and more tike the 
measure it was intended to replace. Finally, it appeared on 
the statute-book in such a form that no eye but that of an 
expert could tell wherein it differed from its predecessor. But 
that difference proved, none the less, vital. For whereas the 
Act of 1824 not only repealed the Combination statutes, but 
went on expressly to exempt from punishment, either under the 
common or statute law, all combinations for the purposes named, 
the Act of 1825,' while continuing the repeal of the statute law,' 
followed with the creation of a fresh series of offences for the 
exercise of force in achieving the objects of combination,* and 
only then provided that, for acts of much less gravity, there 
should be no prosecution or penalty, ' any law or statute to 
the contrary notwithstanding.'* In spite of this ominous 
modification, however, there can be little doubt that the legis- , 
lation of 1824-5 radically altered the position of the labourer, ' 
by lifting him from a status to a contract system. But it should 
be carefully noted, that neither the Act of 1824, nor that of 
1825, repealed that part of the old system which referred the 
decision of all disputes between master and servant, relative 
to the contract of service, to the Justices of the Peace — in 
other words, brought them under the criminal law. 

The next event of first-rate importance in the history of our 

topic, is the appearance and rapid development of the doctrine 

'Common "^ 'common employment,' viz. that, in the absence 

Empioj- of statutory provision or personal negligence, an 

employer is not responsible to his workman for injuries 

■ caused to him (the workman) by the act or neglect of a fellow- 
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employee in the course of the employer's business. This doc- 
trine is universally admitted to date from the decision In Prieeily 
T. Fowler,^ in the year 1837. In that case, a butcher's man 
sought to recover against his employer for injuries caused by 
the over-loading by a fellow-workman of a van upon which the 
plaintiff was travelling in the course of his duty. Very wisely, 
the plaintifT's advisers avoided resting his case on any implied 
term in the contract of service ; fearing that they might be 
referred by the Court to the magistrates. They laid it as a 
simple claim in Tort, based on the maxim : respondeat superioT. 
There can be no doubt that, had the plaintiff been a mere stranger 
who had been run over by the negligent driving of the defen- 
dant's servant, the defendant would have been liable. But the 
Court of Exchequer held that he was not liable to the plaintiff, 
his workman. It is a little difficult to follow Lord Abinger's 
reasoning ; for his lordship rests the decision of the Court * 
on the ground of the inconvenience which would follow if a 
plaintiff in a similar case were to be able to sue on the negli- 
gence of the coach-maker, the harness-maker, the ser\'ants 
at an inn at which the plaintiff might be called upon to stay 
in the course of his work, the upholsterers who made the bed, 
etc. The short answer to these objections is. that none of 
such persons are servants of the employer. But the some- 
what later cases which adopted the decision in Priestly v. Fowler, 
confined it strictly to common employment,' which, however, 
included persons in such very different positions as a common 
labourer and an overseer, or even a mining engineer or-manager.* 
The ground usually adopted was that chosen by Alderson, 
B., in Hutchinson v. York, &c. Railway,'' viz, that the plaintifl 
must be held to have consented to run the risk of negligence- by a 
fellow-servant. There were certain conditions of exemption, e.g. 
that the employer should have done his best to employ proper 
servants, and not have exposed the plaintiff to unreasonable 
risks. Nevertheless, the working of the doctrine of 'common 
employment' deprived the artizan classes of most of the benefits 
of the Fatal Accidents Act, 1846,* and continued to work great 

<3 M. i W, 1, '3 M. A, W., nt p. 6. J 

■ Hiilchitaon V. York. Ac. Railicau (1650) 5 Exch. 351 ; Barlanahill Coal Co-lJ 

Btid (1858) 3 Macq. 326 (extecdiiis the doitrine to Scotiand). JB 

<8ee tut cue Mid Wilton t. Mtrry (1868) L.R. 1 H.L. (So.) 32Q. ^M 

* UK nip., ■ Aiite. pp. 307. 308. ^H 
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hardship, until its partial modification by the passing, by Mr. 
Gladstone's Government, of the Employers Liability Act, 1880.' 
It still applies to the injury caused by the neghgence of an 
ordinary adult fellow-servant of the plaintiff, not due to the 
directions of the employer, or to the defective working of a 
railway. But 'its importance has been greatly lessened by the 
passing of the Workmen's Compensation Acts, to be hereafter 

(referred to.' 
Almost concurrently with the definite adoption of the doc- 
trine of 'common employment,' another danger threatened 
;_ the aspirations of the working-classes, espwcially 

tor" Con- those expressed by the labour organizations. These 
^^^ bodies had prospered greatly since the acquisition 

of the modified protection given to them by the repeal of the 
Combination Laws, and were now, in many cases, in a highly 
flourishing condition. In addition to their earlier objects, 
they had adopted a system, or, rather, various systems, of 
proviiiion for old age, sickness, loss of employment, and other 
contingencies. Sometimes these benefits were secured by 
the agency of a society exclusively concerned with them, and 
known, generally, as a 'Friendly Society.' In other cases, 
the older type of organization, known as a Trade L^nion, origi- 
nally formed principally to protect and assist its members in 
trade disputes, had extended its objects, and included the 
functions of a Friendly Society. Moreover, about the year 
1850, a very formidable movement was started for the federa- 
tion of the numerous local Trade Unions in a particular trade, 
which had hitherto existed independently throughout the 
kingdom. One of the earliest and most important results was 
the formation of the great Amalgamated Society of Engineers, i 
Thus greatly strengthened, both in funds and membership, the i 
new bodies felt their power, and used it. The capitalist classes,, 
equally naturally, felt alarmed; and prosecutions followed. 

But it was a little difficult for the prosecutors to know how 
to proceed- It was generally supposed, that the statute of 
1825 had repealed all the old laws against labour organiza- 
tions, and that, so long as Trade Unions kept within the terms 

_of that .\ct, they were safe. Baron Rolfe, in a case tried in 

,' had actually ruled to that effect. Accordingly, one of 
44 Vict. e. 42. • f (mI, pp, 329-331. • Big- »■ Seltby (1847) 6 Cm, 496. 



320 A SHORT fflSTORY OF ENGLISH LAVM 

the prosecutions of 1851 ' was especially based on the tbird 
section of the Act of 1825, which forbade, on pain of three 
months' hard labour, any attempt to force, by violence, threats, 
or intimidation, any workman to leave his employment, return 
his work unfinished, or refuse to enter any employment, or to 
join or remain a member of any society, or any employer to 
alter his methods of carrying on his business. But it is to be 
observed, that the defendants were charged, not with an actual 
breach of the section, but merely with a conspiracy to cause a 
breach of it ; the Court holding, in spite of an express decision 
to the contrary by Lord EUenborough, forty j'ears before,' 
that an agreement or combination to procure the commission 
of a statutory offence, is itself a criminal conspiracj', punishable 
bj' fine and imprisonment, at the common law, The prosecu- 
tions of 1851 went further still, and procured the ruling of 
Mr. Justice Erie,' to the effect that, quite independently of 
statute, or the use of illegal means,* a combination of workmen 
for the purpose of 'obstructing' an employer in his business, 
and so of forcing him to agree to a cert:ain schedule of prices, 
by "persuading" 'free men" to leave the employer's service, 
would be 'a violation in point of law.' Thus was born the 
doctrine of 'common law conspiracy ' in its criminal aspect. And 
now the vital importance of the change of language between 
1824 and 1825* became apparent ; for it would have been prac- 
tically impossible for Mr. Justice Erie to have delivered his 
celebrated ruling in face of the language of the statute of 1824. 
That ruling, in effect, declared, that any combination to obtain 
even a perfectly lawful object, e.g. a rise of wages or prices, 
by means of a strike, was a criminal offence at the common law. 
For such a doctrine it is difficult to find historical warrant. 
Every offence against the State Regulation systems of the 
fourteenth and sixteenth centuries had been carefully created 
and defined by statute ; and, with the repeal of those statutes, 

' R. t. RovlaTub. (This part of the c&m will be round at pp. 466-193 of 5 Cox4nZ 
'R. V. T-arnet (1811) 15 Eait, 238. I 

' R. E. Ro\dandi (1S51) 5 Coi. nt p. 402. Sec nlno a limtlar ruling of the wiM 

Icariml judge in R. t. Duffitid (1851) <bid., at p. 431. where the obiect waj to rMtaJ 

' 'There are no threats or inUioidstioiu supposed to have been luted towards HkdH 

workmen' (Elrle. J., at p. 131). ^1 

'By 'free men' the learned judge apparently maant men not luuko' a '*l'4tH 

binding engagement (see p. 431). ^^H 

'Ante. p. 317, ^^M 
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had fallen to the ground. The common law offence known as 
Conspiracy (which was itself founded on statute^) was directed 
to a totally different class of offences, viz. the procuring of 
false indictments. In the EUzabethan books on criminal law, 
the cases of Conspiracy are entirely confined to this latter 
tj-pe ; and there is no suggestion that it includes strikes or 
boycotts.^ Indeed, it is a little difficult to see how such a 
crime could have existed, unless we suppose it to have been 
reserved exclusively for trial by the King's judges ; for the 
jurisdiction of the Justices of the Peace was entirely statutory. 
It is true that the English Courts refuse, and have long refused, 
to enforce contracts made ' in restraint of trade ' ; but, as Lord 
Halsbury carefully pointed out in a case to be afterwards more 
particularly alluded to,* such contracts were never 'unlawful,' 
in the sense that they were 'contrary to law,' i.e. punishable 
either criminally or civilly. It is true also that certain ancient 
offences against the medieval system of markets, e.g. 'forestal- 
ling,' 'regrating,' and 'ingrossing' still lingered on the statute 
book. But from these it was a long step to the formidable 
doctrine of criminal conspiracy. 

As might have been expected, this new doctrine caused great 
ill-feeling among the working classes ; and the next few years 
Leguution after 1851 were filled with strikes. The Trade 
ot 1867 Unions throve on the resentment thus created ; 
and it is to be feared that the officials of some of tliem, unduly 
exalted, were guilty of grave excesses and crimes. But the 
Iloyal Commission which sat in 1867, with statutory powers,' 
was totally unable to discover the existence of any general 
criminal features in Trades Unionism ; and the action of Lord 
Derby's Government, in bringing in a Bill to re\'ive the neglected 
jurisdiction of the magistrates in dealing with questions arising 
out of the contract of service, was deeply resented. Never- 
theless, it passed into law as the Master and Servant Act, 1867,^ 
and remained in force till 1875.* The net result of it was, 
that breaches of contract, which, by anyone but a workman, 
would have been matter for a civil action, were punishable by 

■ 28 Edvr. I (1300) e. Ill; 33 Edw. t (1304) at. II. 

' Sec Fiuherbert. L'Office. 4p. : Lmnbnrdn. Eirenarcha, aub tit. ' Coiuiiiriiey.' 

* Mogul SIcamihip Co. r. UTOreear [1802) A.C.. at p. 39. 

' 30 A 31 Virt, cc. 8. 74, ' Ibid-, c. 141. 

•Conspiracy luid Protection of Property Aot, 18T5, a. 17. 
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fine and imprisonment. It is true that the civil rights of the 
parties were not taken away,^ and that the section empowering 
the magistrates to inflict fine and impriaonment might conceiv- 
ably have been applied to an employer ; ' but it was so worded 
as to render it doubtful if that was the intention of its fraraers, 
and, in any case, the alternative of a fine (limited to £20) always 
afforded a door of escape to the capitalist. Meanwhile, the 
new doctrine of "common law conspiracy' had been quietly 
incorporated into statute law by that section of the great Of- 
fences against the Person Act of 1861,' which speaks of 'any 
unlawful combination or conspiracy to raise the rate of wages.' 
But the tide soon turned in favour of the workmen. In 
the year 1871, Mr. Gladstone's Government introduced and 
The Trade passed the first Trade Union Act, by far the most 
Union u important victory up to that time achieved by 
the champions of labour organizations. By that statute,* 
it was expressly provided, that the purposes of a Trade Union 
should not, merely because they were ' in restraint of trade,' be 
deemed criminal, nor should they render void any agreement 
or trust. But the Act went further; and provided that any 
Trade Union which chose to register itself might vest its prop- 
erty in trustees,^ who should be capable of suing and being 
sued fln all matters touching the ' property, right, or claim 
to property,' of the Union. Moreover, the treasurer and other 
officials of a registered Trade Union were compelled to account ; * 
and persons erabezxiing or improperly obtaining possession 
of the funds or other movable property of a registered Union, 
were made liable to criminal prosecution.' This was an enor- 
mous benefit to the Unions, which, hitherto,* as bodies not 
recognized, or even suspect, by law, had no remedy for crimes 
committed at their expense. On the other hand, the Act of 
1871 is careful to deny a legal personality to Trade Unions, 
by enacting that no Union may register as a company under the 
Companies Acts,* and that no legal proceeding may be \ 
tuted to enforce any agreement entered into for the direct i 

' Master and ServBDt Act. 1867, ■. 18. 
•24 4 25 Viet. c. 100. s. 41. 

* 34 A 35 Vict. c. 31. bb. 2. 3. ' 8. 8. • S. 1 1. ' S. 12. 

' A very partial imd inadequate proteFtinii had been givt^ii by the Trades Uldl 
Funds ProteotioD Act, of the yen ISQQ <32 & 33 Vict, t " 
•8,6(3). 
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pose of carrying out any of the objects of the Union, or any 
bond for securing performance of such agreement.^ jj 

It may seem a little surprising, that the passing of such a 
statute as that of 1871 should have been almost immediately^ 
followed by a fresh appearance of the doctrine of ' common I 
law conspiracy ' ; but such in fact was the case. For, in the 
celebrated trial of R. v. Butni? Mr, Justice Brett (afterwards 
Lord Esher) directed the jury that (1) an agreement of workmeri, 
to ' control the will ' of masters, and (2) an agreement to in- 
duce men to break their contracts with a view to secure the 
re-in statement of a fellow- workman, were common law criminal, 
conspiracies, even though no violence wr.s used, and, further, 
that the former, at least, was ' molestation and obstruction ' 
within the meaning of the Criminal Law Amendment Act, 1871,' 
passed concurrently with tjje Trade Union Act. This con- 
struction seemed to the workmen to be simple defiance of the 
plain intention of the legislature; and they did not rest till 
they had persuaded Mr. Disraeli's Government to pass the 
Conspiracj' and Protection of Property Act, 1S75. That 
CtHupiracv important statute, repealing the Master and Ser- 
vant Act, 1867. the Criminal Law Amendment 
Act. 1871. and the whole of the old legislation 'mak- 
*" ing breaches of contract criminal,' * expressly enacted 

that ' an agreement or combination by two or more persons to do^ 
or procure to be done any act in contemplation or furtherance 
of a trade dispute ' should ' not be indictable as a conspiracy 
if such act committed by one person would not be punishable 
as* a crime ' ; unless such combination were expressly made s 
conspiracy by statute.' Moreover, to restrain still further 
the doctrine of ' conspiracy to commit a crime,' the Act pro- 
vided.* that nothing in this connection should be deemed a 
'crime ' which was not punishable, at least as an alternative, 
with imprisonment, and that when the ' crime ' was only pun- 
ishable on summary' conviction, the maximum sentence on 
the conspirator should be three months' imprisonment. Finally, 
and this was, perhaps, the most highly-prized victory of all, 
the statute, though making such acts as the use of force or 

'S. 4. »(I872I 12CoK. 3H 
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threats, ' shadowing,' ' rattening,' ' watching and besettii 
and bullying, punishable on summary conviction, expres 
provides ' that ' attending at or near a house where a pei 
resides, or works, or carries on business, or happens to be 
in order merely to obtain or communicate imformation, 
not be deemed a watching or besetting within the meai 
of the section.' Thus the right of " peaceful picketing ' 
definitely established by statute. 

After 1875 we hear nothing more of the ' criminal conspin 
at the common law ' ; but the workmen were much mistaken if 
they thought that the right of combination was threatened 
with no further dangers. The next development seems to 
have been suggested by the words of Mr. Justice Erie, in 
case of Reg. v. Romlandsj' previously referred to; and it is 
cidedly interesting. 

It appears that, even by the common law, there was a very' 
ancient action for depriving a master of his servant. This 
was natural in days when a servant was regarded as his master's 
property. Moreover, the Statutes of Labourers would, ob- 
viously, have been rendered futile, if employers, in the fierce 
competition for labourers produced by the ravages of the Plague, 
had been allowed to draw away their neighbour's servants. 
This fact was fully recognized ; and Fitzherbert, in his well- 
known book, gives' the form of »Tit devised as a remedy for 
employers whose servants were ' seduced,' or enticed away, 
by rivals, or even merely ' retained ' by third parties after 
unlawfully leaving their former masters. 

This writ was not highly popular for the purposes for which 
it was immediately invented : but it became the parent of 
Deprtyation Other more or less remotely analogous actions. From 
ofSamccs jj ^j.g derived the action for debauching a woman, 
now technically known as the ' action for seduction,' * the action 
for ' stealing a wife,' or for ' loss of consorlium,' ^ and the actiou 



'B. 7 ad fin. ' (1851) 5 Coi. at p. 462. 

I Nalara Bretium. B. 167 B-168 B. 

' This application o{ the writ U as old as 1704 (RuxmU d. Come. 2 Ld. Haymi 
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fortunate peculiarities. 
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for harbouring a servant who has improperly left his employer's 
service.* But, so far as the writer is aware, it was never used 
by an employer against workmen before the middle of the 
nineteenth century. 

It so happened, however, that, in the year 1853, attention 
had been called to the existence of the old remedy by the well- 
known case of Lujnley v. Gye? in which an opera impresario 
had successfully maintained an action against a rival who 
had knowingly engaged a singer while she was under exclusive 
engagement to sing for the plaintiff. The decision provoked 
much difference of opinion ; and It ob\-ioU3ly extended the 
action for deprivation of services beyond the scope originally 
contemplated. Nevertheless, it was followed in the year 1881 
in the case of Bowen v. Hall;' and still more recent decisions 
have shown a tendency to extend it to wilful procurement of 
breaches of all kinds of contracts.* This is really a wide de- 
parture from the older theory of contract, which strictly con- 
fined actions on a contract to the parties themselves,* But 
that objection is met by the argument that the new action is 
not for breach of the contract, but for procuring a breach of 
contract — i.e. an independent tort, which treats the contract, 
not as the cause, but as the mere subject-matter of the offence. 

Of the boundless horizon opened up by this new kind of 
action, it is not possible here to speak. TTie point in the narra- 
tive is, that it was taken up by the employers as yet another 
weapon against the claims of labour organizations. 

Accordingly, in the case of Temperlon v. Russell,* the plaintiff, 
a builder at Hull, sued the members of the joint committee 
■ cwi Con- of three Trade Unions for damages for inducing, 
ttittcj' under threat of a strike, various tradesmen, who 
had contractet! to supply him with goods, to break their con- 
tracts, and, further, for damages for inducing such persons 
not to enter into contracts with him (the plaintiff). The cause 
of the dispute was the alleged non-observance by the plaintiff of 
certain trade rules laid down by the Unions for their members. 

With regard to the first claim, there was, after the recent 
decisions in LumXey v. Gye and Bowen v. Haiti' very little hope 

' Btakt ». Lanyon (1796) 6 T.R. 221. • 2 E. A B. 221. ' 6 Q. B. D. 333. 
'Nalionat Phonograph Co. t. Ball llBOS) 1 Ch. 335. 

• Tmddh >. Alkiruon <1&61} 1 B. A S. 393. 

• 11893) 1 Q.B. 715 (C.A.). ' I/bt lup. 
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of resistance. But in the way of the second, there was a pecul- 
iarly awkward obstacle. For, no later than the previous 
jear, the House of Lords had solemnly decided in Mogjtl Steam- 
ship Co. V. McGregor,* that a ring of shipowners, who, in order 
to secure a monopoly of a certain trade, had not merely com- 
bined to underbid all rivals in the matter of freights, and offered 
a rebate of 5 per cent, to all shippers who should ship only with 
members of the ring, but actually threatened with dismissal 
agents of members who should act for such rivals, had committed 
no breach of the law. What they had done was in the pursuit 
of legitimate trade competition. 

But, in the case of Temperton b. Russell, the Court of Appeal, 
in spite of the decision of the House of Lords in the previous 
year, boldly adopted the doctrine, hitherto unknown to English 
tribunals,' that a combination of persons, if not a single person, 
who knowingly induced others not to enter into contracts with 
A, would be liable to an action by A, if the latter actually suffered 
loss in consequence of the defendants' conduct. Instead of 
explaining away the Mogul Case, the Court of AppeJil used 
expressions of the learned Lords in thatCBseas the justification 
of its conclusion ; despite the fact that, as the Mogul Case was 
decided in favour of the defendants, these expresdons mi 
ha\'e been mere obller dicta} 

Nevertheless, both branches of the decision in TemperUm t. 
Russell were fully acted upon by the Courts. Though the 
case of Allen p. Flood* failed, on the ground that there was no 
evidence of actual breach of contract by the employers, the 
principle that the inducing either of masters or workmen to 
break existing contracts is actionable, either by the workmen 
discharged or the master deprived of his servant, has been upheld 
in Reed v. Operatite Stonemasons,^ Giblan t. National Labourer/^ • 
Union,* Glamorgan Coal Co. r. S. W. Miners'' and other c( 
And the doctrine, that a combination to induce third persoi 

> [1892] A.C. 25. 

' Thore woa H faint authority olaimed for the thoroughly untnutworthy a 
of artgory r. D. of Bruiuneick (1843) e M. * G. 20S, B63. Id this F&Be, thou 
actual violeon) waa alleged against the defendants, they obtninfd a verdict: aad ti 
qusatioa ol law waa aever rvally discuascd. 

*It U S little difficult to trace the pasasges t« vhirh Lord Esher. in llSfl 
I q.B., at p. 729 refers. 

'(18981 A.C. 1, 

■ [19021 2 K.B. 732. (Here the action waa by the diamuaed woricmaii.) 

• [19031 2 K.B. 600. ' [190G1 A.C. 239. 
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not to enter into the employ of, or supply goods to, the plaintiff, 
though no actual breach of contract occurs, is, if it occasions ' 
loss to the plaintiff, a cause of action, is fully upheld by the ' 
leading decision of Quinn v. Leaihem' (the 'Belfast Butchers' 
Case '), in spite of the fact that two of the learned Lords who 
decided that case had taken part in the unanimous judgment 
in the Mogul Case} Thus came into existence the new doctrine ■ 
of civil coQBpiracyi to replace the doctrine of 'common law' 
criminal conspiracy, which had been extinguished hy the Act 
of 1875.* It is a far-reaching doctrine, the end of which it is 
difficult to foresee;* despite the fact that it has, by recent 
legislation, been depriyed of its application to industrial dis- 
putes.* It must be carefully noted that, as explained by Lord 
Esher in Temperton v. RusaeU,^ ' civil conspiracy ' differs from 
criminal, in that, in the case of the former, damage to the plain-; 
tiff is essential to the action ; while, in the case of criminal 
conspiracy, it is the conspiracy which is the gist of the prose- 
cution. The suggestion that a single person might be held 
liable for similar conduct has not been adopted,' 

A far more serious matter, however, even than the develop- 
ment of the doctrine of ci\'il conspiracy, was the decision given 
Trada ^^ ^^- ^^^stlce Farwell in the well-known Taff Vale 

Dnioot «nd Case? which after being reversed by the Court of 
Appeal ' was confirmed by the House of Lords.'" By 
this celebrated decision, which really worked a revolution in Eng- 
lish law, it was held that a Trade Union, registered under the] 
Act of 1871," might be made a defendant in an action founded 
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on torts alleged to have been committed by its officials on its 
behalf, and the Trade Union funds be made liable to pay the 
damages awarded. There was no historical authority for such 
a proposition. As Mr. Justice Farwell admitted,' ' a corpori 
tion and an individual or individuals ' were ' the only enti1 
known to the Common Law who can sue or be sued ' ; yet 
held, and was followed by the House of Lords, that, by impli 
cation (for it was common ground that the Acts contained no 
expressions to that effect) the Trade Union Acts of 1871 and 
1870,' by conferring upon Trade ITnlons many valuable rights 
in connection with the protection of their funds, had rendered 
them liable to be sued for torts, quite unconnected with prop- 
erty, but alleged to have been committed by their officials 
acting on their behalf. If the Court had held that the trustees 
of the Union, in a matter ' concerning the real or personal prop- 
erty of such Trade Union,' could be sued, it would, of course, 
have been merely following the words of the Act of 1871 ; ' but 
that course would not have suited the plaintiffs, who, probably, 
could not prove any complicity by the trustees. All the learn- 
ing and ingenuity of the Court and the House of Lords could 
not discover more than a dozen quotable precedents ; and one 
of these was so remote from the point as that of Sevenoa/cs Ry. 
Co. B. L. C. & D. Co.* which merely decided that a statute 
might, by implication, authorize a lease in perpetuity. Apart 
from such attenuated analogies, there was no attempt to meet 
the common sense argument, that the framers of the Trade 
Union Acts, who expressly gave to tlie trustees of the registered 
Unions limited powers of suing and being sued, could not possibly 
have omitted, by mere forgctfulnesa, to confer similar powers on 
the Unions themselves. They did not confer such powers; 
because they did not think it wise to do so. The deasinn 
of the Lords in the Taff Vale Case was pure legislation; and 
it threatenefl to ruin Trade Unionism, by making huge drafts 
upon its funds. The House of Lords had first invented a neW 
civil offence ('civil conspiracy'), and had then created a n< 
kind of defendant against whom it could be alleged. 

But this decision, combined with certain severe ded^oi 

' 119011 A.C.. at p. 420. 
' The Act o( lS7e (39 A 40 Vict. c. 22) bad ameoded the Act of 1871 (aula, p 
322) in varioiu minor point*. 

■ S. g. • (1B70) 11 Ch. D., at p. 03S. 
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^p 'given about the same time in connection with the much-disputed 
Tr«de point of ' peaceful picketing,' ' seems to have con- 

A« vinced the Unions that it was hopeless, in the emst- 

ing state of the statute law, to attain what they conceived tn 
be their just rights. They accordingly bent their whole energieti 
towards obtaining an alteration of the statute law; and, after 
the General Election of Januar\' 1906, as one of the first meas- 
f ures of the new Parliament, they succeeded in procuring the 
■ passing of a short but drastic Act, the Trade Disputes Act, 
1 1906.* The first thing to note about this important statute is, 
ttbat the first three of its four enactments are by express words,* 
fand the fourth by judicial interpretation,* confined to acts done 
;*in contemplation or furtherance of a trade dispute.' Sub- 
Kject to this qualification, however, the Act expressly renders 
aion-actionable — 

. Anj' act done by a combination of persons which would 

not be actionable if done without such combination (s. I), 

, Any act which merelj' induces a breach of a contract 

of employment, or interferes with trade, business or 

employment, or the right of some other person to 

dispose of his capital or labour as he wills (s. 3). 

, Any alleged responsibility by a Trade Union, as a body, 

for the tortious acts of its officials or members {s. 4). 

kAnd the Act expressly authorizes^ representatives of a Trade 

VUnion or employer to ' attend at or near a house or place where 

■a person resides or works or carries on business or happens I 

■to be, . . . merely for the purpose of communicating infor- 

E<Xaation, or of peacefully persuading any person to work or 

Kabstain from working.' This new definition of 'peaceful picket- 

■ring' 13 substituted for the older definition given in the Con- 

[piracy and Protection of Property Act, 1875." 

Thus the labour organizations appeared to have suddenly 

turned the whole fortunes of war in their favour. But their 

ReMnt opponents are resourceful ; and, even since the 

" passing of the Trade Disputes Act, 1906, have re- 

b covered a certain amount of ground. Thus, it has been held 



i Li/oru B. Williini l\Sm] I Cb. 255: Chamock m. Cau 
t. Oreen, ihid.. G»6. 
•6Eilw, VII.c 47. 
'RiehardM e. Bertram (1909) 25 T.L.R. ISl, 
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that, though a workman is precluded by the eicpress words of 
the Trade Union Act, 1871,' from bringing an action to recover 
sick pay alleged to be due to him under the rules of the Union,* 
yet a member of a registered Trade Union may obtain an injuiio 
tion against the Union, restraining it from applying its funds for 
purposes beyond the proper objects of the I'nion,' and, further, 
may secure protection against a Union which threatens to expel 
him fop not subscribing to such funds.' Again, while the Court 
of Appeal has confirmed the jurisdiction of the Court to pro- 
nounce, at the instance of a member of a registered Trade Union, 
upon the validity or invalidity of any rule of the Union,* it has, 
just as this book goes to press, refused to enforce, at the instance 
of a Union, a bond entered into by one of its members with it 
for return of a large sum of money paid to him by the Union 
as sick benefit, upon events which had happened/ Obviously. 
the rights and liabihties of Trade Unions, and, therefore, by 
analogy, of other unincorporated bodies, are in a somewhat 
uncertain condition, in which every kind of surprise is possible. 
In concluding this long and somewhat painful story, it is 
pleasant to refer to the beneficent provisions of the Workmen's 
Compensation Acts 1897, 1900, and 1906,' which have enabled 
a workman who has suffered injurj' in the course of his employ- 
ment, or the dependents of a workman who has been killed in 
such course, to recover compensation from his employers by 
arbitration proceedings in the County Court, quite apart from 
any question of negligence by employer or fellow-workman,* 
Doubtless these statutes have given rise to much litigation ; 
and doubtless they are sometimes abused. But the general 
adoption of the system of insurance against liability had prac- 
tically deprived the measures of all terrors for ordinarily prudent 
employers ; while the same system has guaranteed i 

■ S. 4 (3). 

'Burht t. Arnaloamaled Socielu [19061 2 E.B. St 
aodety [1910] 1 K.B. 606. 

* AmaleamatKl Societu V. Oeborne [19101 A.C. 87. 'Id., (No. 

• Ootneu f- Bn»lol, *«.. Societu [1909] I K.B. 901. (This ob« is vdusMe u Ol 
taialilg a t^pudiatinn by Fletcbcr Moulton. L.J.. at p. 919, of the doctnae that ei 
Trade UnioD is an 'illegal aaaoi^iHliaii at the rommoa 

'Baker v. IngaU [19111 2 K.B. 132. 

' eO A 61 Vict. e. 37 ; 63 ft 64 Vict. e. 22 : 6 Edw 

' Thua the Acta bavE, incidentally, almoat aboliahcd the operatioa ot the d< 
ol 'commuu employment' (ante, pp. 317-310) lo far 85 'workiiieo' i 
But Id aome caaes even workmBD ■nay have to resort to the o 
the caw ot other emplogreea, the doeUins ia itiU important. 
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tion to thousands of deserving workmen who would otherwise 
have heen dependent on charity. Bare allusion may also be 
made to the Old Age Pensions Act, 1908, and the Insurance 
Act, 1911, which will, in the future, still further alleviate the , 
hardships of the poorer classes of the community. But these ; 
measures hardly come within the scope of the preaent aurrey. 



CHAPTER XVIII 



REFORM IS THE CRIMINAL LAW 

WE have seen' that, btoadly speaking, the Law of Crime 
had, by the end of the preceding period, definitely 
separated itself, both from the older procedure by way 
of revenge (the 'appeal of felony") and from the civil procedure 
of the King's Courts. This fact, however, only resulted at 
first in bringing out, more clearly than before, its barbarous 
rfiaracter. Xot only did it recognize, in theory, but one 
punishment for all serious offences, \Hz. death with confiscation 
of property, but it clung to the original idea that a criminal 
prosecution did not really begin until the accused had been found 
suspect by the Grand Jury, and that, therefore, there was very 
little likelihood of his innocence. Historically speaking, as we 
have also seen,* the petty jury, or Jurj- of Inquest, was a mere 
after-thought, designed to fill the gap left by the abolition of the 
ordeal ; and the presumption was heavTly against the accused. 
Naturally, therefore, he was not given much liberty in his defence. 
He was not allowed to see a copy of the ' indictment ' or accusation 
preferred before the Grand Jury ; nor to obtain a list of the Crown's 
witnesses. It is doubtful whether he could call witnesses on bis 
own behalf. If he could, they were not allowed to testify on 
oath; and the rules as to 'interested' witnesses excluded, in all 
probability, the very persons upon whose testimony he most 
relied. He was not allowed to have counsel to speak for him; 
unless a point of law arose at the trial. It may be that the 
requirement of a preliminary approval by the Grand Jury, of all 
accusations of a serious nature, justified the boast that a man 
was presumed to be innocent until he was 'found' guilty; 
but that presumption certainly ceased to have practical applica- 
tion, so soon as the Grand Jury had returned a 'true bill,' 
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Happily, the record of the period now under review, save in , 
the stationary period of the eighteenth century, is one of steady 
progress towards enlightenment and humanity in the treatment I 
of criminals. 

The first great reform was the passing of the statute which i 
guaranteed the citizen against arbitrary arrest on a criminal ( 
Habeas charge — the Habeas Corpus Act of 1679. The! 
f^^fva* history of the famous remedy of 'Habeas Corpus' 

is one of the quaintest and most charatjeristic in English legal 
literature; but it can only be briefly summarized here,' In 
the thirteenth century, the ' Habeas Corpus ' was merely an or- 
dinary judicial writ, the necessary incident ot every criminal 
trial, bidding the sheriff or other person charged with the custody 
of an accused person, ' have his body ' before the Court for the 
purpose of trial. Such a person nught be either in actual custody, 
in which case the direction was merely formal, or he might be 
at large 'on bail,' i.e. on security to give himself up for trial.* 
In that event, it would be, practically, the duty of the sheriff 
to see that the accused was available on the day of trial,* 

But, in the fourteenth and fifteenth centuries, there arose 
the practice of applying this Judicial writ for the purpose of 
Writ of carrying out the objects of another and more com- 

PriTiiege prehenaive writ, the Writ of Privilege. This latter 
remedy was the process by which, in the way so characteristic 
of the Middle Ages, each tribunal protected its own officials 
from unfair treatment by jealous rivals. Aiy official of one 
Court, who was sued or prosecuted in another, was entitled to 
a Writ of Privilege to remove him to his own tribunal, where he 
was supposed to be wanted to carry on official business.* it 
he succeeded in establishing his right to this writ, his own tri- 
bunal would send a writ of Habeas Corpus to the rival tribunal 
by which he was detained, bidding the responsible official of 
that tribunal 'have the body' (of the privileged person) 'before 

< It will be found at greater length io Select Easaya io AagloAiiiericaD Legal 
HiBlory, II, pp. 631-648. by the author. 

'The right to hail vraa at this time oarelillly regulated by the Statute ot Weat- 
minalcr I (3 Edw, 1 {1376) e. 15). 

' A very late mirvival, or revival, ot this use of the Habeas Corpus is that providi.-cJ 
by the statute of 1061 ogaiDst vexatious arrests (13 Car. li. at. II. c. 2. a. 5). in 
ai^tiona againit prisotiorB in the FlM!t prison, 

' This hypothesis aocounta for one of the defects in the process of Habeas Corpus 
prior to 1679, vis. that the writ could oot be obtained iu vacation, when the Court* 
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us' (oD such a day) 'together with the cause' of his deten- 
tion.' 

A century later, we find this writ of 'Corpus eum causa' 
used by the old-estabUahed 'superior' Courts to teat the valid- 
Cojpm ity of imprisonmeot by their newer 'prerogative' 

cum unsi rivals, or the exercise of irregular authority by execu- 
tive officials. The latter was the more serious danger ; and 
the successful claim to the protection afforded by the writ es- 
tablished in two cases of the year 1588,* is a landmark intl 
history of the struggle between liberty and prerogative. In t 
latter case, the applicant had been arrested by virtue of a wai 
signed by a Secretary of State ; and the issue of the writ assumed 
the inadequacy of the authority. On the trial, the Court re- 
luctantly admitted the power of the Privy Council, as a body, to 
arrest without reason assigned ; but, four years later, the judges 
adopted a famous resolution,^ to the effect that, even in such 
cases, the gaoler must produce the prisoners when required to 
do so by Habeas Corpus. All pretence that the applicant was 
an official of the tribunal applied to had by this time been aban- 
doned ; and there is some little evidence to show that the Court 
of Chancery had even made use of the remedy in its struggle 
with the Common Law Courts at the beginning of the seven- 
teenth century.' 

But the weakness of a remedy resting on a series of historical 
fictions appeared in the struggle between Charles I and his 
_^. , Parliament. In the famous Ca^c of the Five Knights 
udHabeu in 1627,* the Court of King's Bench remanded the 
applicants to the Fleet ; and, in spite of the express 
words of the Petition of Right in 1628,* it even refused to order 
the production of the six members of Parliament arbitrarily 
imprisoned under royal warrant in 1629.'' 

One of the first acts of the Long Parliament, however, on ill 
assembling in November, 1640, was to pass a sweeping stati 
dealing with the abuses of prerogative jurisdiction ; and, in tin 

' EvGD BD recently as Iho eishteeatfa century, the Rreat cuae between the ac 
SDrttbeattorneysiu Loudon (nnfr.p, 302, D. 2) wu fought out od a Writuf Privi] 
(See s full acnjunt in Report of the PrtKecdinos, Williuna, 1768.) 

*S<arck'i CaM. 1 Leon, 70; H<mtU'i Cote, ibid., 71. 

■ AndeTBOn's Heporlx. p. 298. 

< II the Conimoii Law Court committed a defendant to prison tor applyta 
an injauction to glay proceediogB at law, Chnnrery would get him out ' ~ 

Corpus. ' 3 St. Tr. pp. 1-235. 

•3 Car. I.e. 1. SB. 5. 10. 'Six JfomAcr* Com, 3 SU. Tr. pp. 23&~2H. < 
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tatute, it was provided that every person imprisoned by such 
authority should be entitled as of right to his Habeas Corpus.' 
Unfortunately, in the heat of debate, the clause was badly 
worded; and, in the later days of Charles II, it was practically 
^^set at defiance by venal judges acting in the interest of the 
^■Court. At length, however, chiefly as the result of the oppresMve 
^^proceedings in Jenks' Case,'' tried in 1676, the great statute 
of the year 1679* was passed. Its provisions are well known. It 
gives every prisoner an absolute right to have the validity of his 
imprisonment speedily raised and discussed by a superior Court in 
his presence, whether in Term time or vacation. If the authority 
under which he is imprisoned is lawful, as in the ordinary case of 
a prisoner committed for trial, with bail lawfully refused, the ' 
applicant will, of course, simply be remanded to prison.' But 
save in the rare case of an absolutely friendless man suddenly 
carried off to gaol, or an arrest so secretly effected that no one 
but the prisoner and his custodians are aware of it, it is absolutely 
impossible for any irregularities in arrest or imprisonment now 
to take place in this country,* The most striking feature of 
the statute (which has since been amended to include arrest on 
civil process) • is that which imposes a heavy pecuniary penalty ' 
on any judge refusing the application for the »Tit. This statute, 
' ' re-inforced as it was by the civil remedies applied in the well- 

PJtDown ' General Warrant ' cases at the end of the eighteenth 
century,* may be said to have definitely established in England 
that ' Rule of Law ' which is the chief guarantee of English 
liberty. For both statute and decisions are based upon the 
principle, that even an official acting under the authority of the 
Crown must show definite legal authority for any act which 
interferes with the personal freedom or domestic privacy of the 
ordinary citizen. 

One of the first reforms In the criminal law which took place 

criminii after the Revolution was aimed at the abuse by which 

tlou the process of criminal information was employed 

^^^y private plaintiffs in civil cases, to vex and oppress their 

^B* < 16 Car. I. c. 10. >. 8. '6 St. Tr, pp. 1 IB!>-120S. 

^P ■ 31 Car. II. c. 2. • S& 2. 10. 

^B ' The ease of Ei partt D. F. Uarait [19031 A.C. 100, which is not bindinB on 
EnRluh courts. makH it doubtful wheChfr this stutemeiit in true of the colocie*. 
■M Geo. Ill {181«) c. 100. '31 Car. II (1670) c. 2, a. 10, 

• Wilka t. Wood (ITee) 10 St. Tr. 1153: Entick t. Carrinobm (1765) 19 St. Tr. 

^1030 i Leath >. MoTuig (176G) 10 St Tr. 1001. 
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opponents. The criminal information was, in theory, i 
process by which one of the King's officials, e.g. a coroner, in- 
formed His Majesty of the existence of claims enforceable by the 
Crown. It was made through the Master of the Crown Offii 
the Chief Coroner «f the Kingdom ; and that official ought ni 
of course, to have allowed private suits to be converted intal 
criminal prosecutions by this means. Most abuses could be 
practised for adequate consideration in the reign of Charles II ; 
but the framers of the Bill of Rights determined to suppress this 
scandal, and, though the clause was struck out of their draft, 
a statute ' was devoted to the subject in 1692. By that Act. the 
Clerk of the Crown in the King's Bench is forbidden to receive 
any such information ; except under an order pronounced in open 
Court, or on the security by the informer in £20 for prompt 
prosecution, and payment of costs if unsuccessful. To this 
statute we probably owe the rule that a common trespass is not 
now a criminal offence, and that the words so frequently to be 
seen disfiguring the country-side — 'Trespassers will be prose- 
cuted ' — are, as has been wittily said, a ' wooden falsehood. 

If William of Orange had no other claim to the gratitude 
the Englishman of his day, he would have been entitled 
TrijOBfot it ft" assenting to the noble Treason Act of 161 
iTtMwa By that statute, the procedure on trials for that v) 
' offence which is most apt to inspire severity in rulers, was brouj 
almost at one step, to the modern plane of humanity and justi 
All persons prosecuted for treason, or misprision (i.c. 
ment) of treason, are to have a copy of the indictment detiv< 
to them five days, and a copy of the ' panel ' or jury list two 
days,* at least, before their trials; they may be represented by 
counsel at their trials, and may call witnesses who shall give 
evidence on oath. If the accused is too poor to retain the 
services of counsel, the Court must assign him two of his own 
choice, free of expense.^ No prosecution for treason or misprision 
committed in England (except a direct design on the life of tl 
King) is to be commenced more than three years after the di 



■ 4 A S W. 4 M. r. 18. < 7 4 8 Will. III. . 

' S. 7. The right of a peraoa accused to 'phallonge' or reject juror*, waa n-a- 
ulstiid by 33 Heu. VIII (1541) c. 23. a. 3. which forbade 'peremptory' phslleuees 
(or treaaon. But the right at the sccused to chBllenge 'lor cause' had hecn also 
rendered nugatory by the aecrecy preaerved M to the eom posit ion of the li 
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1 commission.' Finally, by what is, perhaps, the 
most striking proWsion of all, no one may be tried for treason ot 
misprision except on the oaths of two witnesses, who, thoitgn 
they need not speak to the same precise act or acts, must testify 
to the same kind of treason.^ 

The later years of the seventeenth century were also memorable 
for the introduction of the system of ' transporting ' offenders 
Trinsporta- beyond the seas to the newly-acquired possessions 
''<"> of the Crown, where the scarcity of labourers rendered 

them welcome immigrants. As a stage in the evolution of 
criminal law, the practice was eminently humane, and beneficial 
for both the parties to the transaction. But, as it involved com- 
pulsory exile, it could at first only be applied to persons who 
voluntarily accepted it as an alternative of capital punishment. 
There was no power to transport a convict, if he preferred to be 
hanged. But, in the year 1717,' this scruple was overruled by a 
statute which allowed sentence of transportation to be passed 
upon all offenders entitled to ' benefit of clergy,' * for a pericxl 
of seven years, and upon other convicted offenders for twice that 
■iod. 

Again, the thick darkness of the eighteenth century descended 
ion the criminal law; but at the very end of that century we 
stiiMndiar; 8^* *" important statute,^ connected with the im- 
MagistrateB mortal name of Fielding, which sets up a small body 
of skilled and salaried Metropolitan magistrates, in place of 
the old ' trading justices,' paid only by fees, whose conduct was 
a disgrace to the administration of the criminal law. These 
' trading ' Justices, mostly uneducated men, of no morality but 
considerable natural parts, ignoring the ' watch ' or official 
guardians of the peace, had employed a semi-professional body 
of ' runners,' devoted to their masters' interests, and entirely 
rupulous in the exercise of their special knowledge. Accord- 
;ly, if the prosecutor made it worth while for the Justice to 
t his powers, the criminal was speedily brought to book; 
while, if the latter outbid his adversary, he enjoyed practical 
nity. Any prospect of a falling off in the magisterial 
le had been promptly remedied by a raid among prostitutes. 
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gamblers, cut-purses, and otlier habitual offenders ; upon whom 
an extra arrest or two made little impression, but who could be 
made to >-ie!d fines. The new system worked so well, that it 
was extended to other municipalities, which chose to apply for it, 
in 183.5.' 

Meanwhile, the loss of the ■American colonies had practically 
put a stop to the process of transportation, which had grow 
PeoBi by leaps and bounds since its legalization tn 171^ 

*•''*"*• and the difficidty had been met by the substitlJ 
laon of the new form of punishment known as ' penal servi- 
tude,' i.e. impri.sonment — no longer, as in the old days, mere 
stupid, aimless confinement, but restriction of liberty accom- 
panied by compulsory labour. At first the process was carried 
out in ships moored in the Thames and other rivers, known 
popularly as ' the hulks ' ; and there can be no doubt that, at 
first, it was very imperfectly administered. Moreover, the 
practice of sending convicts to the newly-acquired colonies in 
Australia for a time rendered its development less urgent. But 
when the outflus to Australia was also closed,* as that to America 
had been, the 'penal servitude' system, greatly improved by 
the introduction of 'ticket-of-leave,' * good-conduct marks, 
police supervision, the 'Borstal system' for juvenile offenders,* 
and other modern developments of scientific criminology, has 
become the chief engine for the enforcement of the criminal law 
in the more serious ctas.se3 of cases. The power to add 'haii^V 
labour ' and solitary confinement to a sentence of imprisoDmelM^| 
was conferred in 1827.^ '^^ 

But it was not sufficient to improve the mere machinery of 
the criminal law, while the substance of that law remained in 
Peel's Acts '*-^ barbarous condition. Accordingly, even before the 
passing of the Reform Act, a series of statutes, con- 
nected with the name of Sir Robert Peel, was passed with the 
object of moderating that sanguinary code. By the Act of 
1827,^ previously referred to. the tendency which, ga we have 
seen,' had formerly manifested itself, to distinguish bet' 



' Penal Servitude Act. 1853 (16 & 17 Vict. 
> Preveotion ot Crime Act. 1908 (S Edw. 
' 7 * S Geo. IV. c. 28, a. 9. 
' Anbi, pp. 1G1-1S3. 
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capital and non-capital felonies, was given a wide extension; 
No longer was the mere declaration by a statute that certain 
acts should be 'felonious' to render them capital offences; no 
new offence was to be capital unless expressly declared so to 
be. And, as a fact, opportunity was taken, in the almost con- 
temporary group of statutes known as 'Peels Acts," to remove 
the death penalty in many cases ; though it was still allowed to 
figure far too frequently in the statute-book. 

The passing of tlie Reform Bill was speedily followed by 
renewed efforts in this, as in other directions. Spurred on by 
the energies and reputation of the veteran jurist Jeremy Bentham, 
and of his enthusiastic disciples, a Royal Commission went 
thoroughly througl^the whole of the criminal law, and produced 
a crop of amending statutes, which. passed into law in the year 
1837,° shortly after the acc^|ion of the youthful Queen Victoria. 
It is impossible to go into details of them ; but attention may be 
especially drawn to the last of the group,* which abolished thej 
death penalty in the case of a large number V offences, such asl 
riot, rescue, seducing from allegiance, adminift&ring unlawful' 
oaths, prison-breach, slaye-trading, «(lid*certain forms of smug- 
gling. On the other hand, itshbuld not be forgotten that the 
system of trained and dfeciplined police, introduced by Sir Robert 
Peel into London in the year 1829,* was extended to the munici- 
pal boroughs by the Reform Act of 1835; and that thus the 
criminal law, if it had become more lenient, was infinitely better 
enforced, than in the old days of the watch and parish constable. 
Thesystem of police in the boroughs, however, and in the counties, 
where it was introduced in 1839,* was not made compulsory till 
the year 1856,^ It should, moreover, be remembered in this 
direction, that, if the skill and certainty of prosecutions had 
been increased, the chances of a successful defence had also 
been largely increased by an important statute, the Trials for 
Felony Act, passed in the year 1836,^ which extended to the 
accused iu all cases, whether tried by indictment or summarily, 
the right to be defended by counsel, and gave to all prisoners 

' The chief HUbjtets affectpd were — {1) Isrr^eny and malipioua injuries to prop- 
erty (1S27) ; offenreBftKainst the pereon (1828); forgery- (1830) ; the eoinage (183a). 

' The chief are 7 Will, IV 4 1 Vict. c. 84 (foTgery) . c. 85 toffeoce* against the pur- 
■on), c. 86 {burglary), c. 87 (robbery and thpfl (roni the person), e. 88 (piracy). 
c 89 (anon), e. 90 (traniportatioo), a. 91 (capital puniahracDt). 

»7 Will. IV A 1 Vict. 0. 91, ' 10 Geo, IV, e. 44. 

•2 4 3 Vict. c. 93. 'IB 4 20 Vict. o. 69. '6 4 7 Will. IV. o. 114. 
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the right to have copies of the depositions of the Crown « 
or to inspect such depositions at their trial- 

The next important year in the hiatorj- of the Criminal Law 
13 1848, the year of European revolutions. In that year was 
Sir John passed the important trio of statutes known as ' Sir 
Jervw' Acta Jq^h Jervis' Acts.' These are concerned with the 
jurisdiction of the Justices of the Peace, which, with the enormous 
increase in the population, had become of ever-growing im- 
portance. The statutes distinguish clearly between the merely 
preliminary', and the judicial work of the magistrates. In the 
former,' the sole object of the Justices is to see whether there is 
such a primA fade case against the accused as will justify them 
in committing him for trial. But it is recognized, that even 
mere committal for trial is a heavy blow to an innocent man ; 
and, accordingly, the accused is to have the opportunity, if he 
I desires it, of cross-examining the witnesses for the prosecution, and 
I to be represented by counsel or solicitor,* Moreover, to prevent 
I groundless accusations, he may only be arrested, in the Erst 
instance, if a sworn information has been laid against him ; on a 
mere summons, he cannot be arrested unless he fails to appear 
and make his defence.' And, all through the preliminary pro- 
ceedings, the accused is entitled to bail ; except on the heavj- 
accusations in which the magistrates are entitled to refuse bail, 
or even unable to grant it.* Moreover, it is expressly provided,* 
that the room in which the preliminarj' examination takes place, 
shall not be deemed an open Court, and that the magistrates 
may exclude the public, if they think that such a course will best 
serve the ends of justice. 

The second of Sir John Jer\'is' Acts, the Summary JuristJ 
tion Act, 1848, deals with the final or judicial work of the JusticesT^ 
This had also grown enormously in recent years ; especially in 
its 'summary' aspect, i.e. when the magistrates sat without a 
jury to dispose of minor accusations. Here again arose the 
question which, as we have seen,* was left in a somewhat un- 
certain condition at the close of the preceding period. Techni- 
cally, all such 'summarj' jurisdiction' was still exercised 'out 

I n A 12 Vift. c. 42. 

' II ft 12 Vict. c. *2, B. 17. Tbe right of the actnued t« call witoaaes ftt thia 
Btaec wu not conferred till 1S67 (Crimiiml Law AmeodmGnt Act, 30 A 31 Viot. 

c. 3G, a. 3). ^ 

* 3. B. • S. 21. ' 3. 19. * Ante. pp. 161--1H. ^M 
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of sessions,' i.e. Quarter Sessions. But more and more it was 
coming to be regarded as unsuitable work for the Justice's private 
room; and, though the decisive enactment which made all such 
business matter only for a Court of two ordinary Justices or one 
Stipendiary, sitting in an open Court House, was postponed 
till 1879,' yet the Act of 1S48, which, moreover, clearly recognizes 
a right of appeal in every case to Quarter Sessions,' goes far in 
that direction.' 

Finally, the third of Sir John Jervis' Acts, the "Justices' 
Protection Act,'* by a very rare exception from the 'Rule of 
Law,' granted in recognition of the unpaid services of the bulk 
of the magistracy, mitigates, to a certain extent, the sharpness 
of the common law rule, that even for a mere technical breach 
of the law, innocently committed in the exercise of his functions, 
a magistrate is personally liable to the injured party. 

Another Royal Commission on the Criminal Law, which sat 
for several years prior to 1861, was responsible for an important 
CooMUda- group of consolidating statutes which, though not in 
tioDof i86t themselves amounting to a Criminal Code, gave fair 
promise of the appearance of such a code in the future. These 
are the five great enactments of the year 1861,^ which deal respec-' 
tively with larceny, malicious damage to property, forgery, false i 
coinage, and offences against the person. They still regulate, to 
a great extent, the everyday business of the criminal courts ; 
and, in the opinion of so well-qualified a critic as the late Sir 
Fitz-James Stephen,^ have been productive of immense good. 
An attempt was made to add a Homicide Act in 1874;^ but the 
times were not propitious, and the effort was unsuccessful. A 
very recent enterprise in another direction has been more 
fortunate ; and the value of the consolidating Perjury Act of 
1911* may be gathered from the suggestive fact, that it repeals, 
in whole or in part, no less than 131 other statutes, among 
which the statutory law of perjury had previously been dispersed, 
_ The remaining events to be recorded in the history of the 
Law have been mainly concerned with procedure; 



' Sunimaiy Jutbdiction Act, 1879 (43 * 43 Vict. c. 49) ■. ! 
*8. 27. 'S. 12. ' II * 12 Vict. 

'24 A. 25 Vict. c. M (larceny), c. 97 (malicioiw duoBgo), < 
LfeoioBKe), and c, 100 (offeaceB BsaiiiBt tbe pcnoo). 
* Digt^ of the CVifntnoJ Law, Preface, p. xvi, 
•ftg-iP. 1. • 1 * 2 Geo. V. c. 9. 
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although, !d this branch of the law, the connection betve^H 
substance and procedure is exceptionally close. ^H 

An important statute passed in the year 1865, the Crimiiull 
Procedure Act,' by avowedly setting up, as a model of a criminal 
trial the practice followed in civil cases between private persons. 
gave to English criminal procedure its most striking features. 
The Crown steps down from its prerogative pedestal, and enters 
the lists as an ordinary litigant, abandoning the formidable 
prerogative weapons which, for so long, as the outcome of histori- 
cal causes, had been at the disposal of its representatives. The 
speeches of counsel are regulated with strict impartiality, as 
between prosecution and accused ; ° the prosecution may not 
discredit its own witnesses if they are favourable to the accused ;* 
while all witnesses may be confronted with previous statements 
, made by them relative to the subject-matter,* and maj- even be 
' cross-examined on such of them as are in writing.^ Moreover, 
either side is entitled to show that a witness produced by the 
other has previously been convicted of a criminal offence;' 
though whether this provision, at the present day, works in 
favour of accused persons, may be considered doubtful. In 
former times, when the evidence of 'common informers" was 
much more relied upon than at present, it would have been of 
great \'alue to them in many cases. The assimilation of a 
criminal to a civil trial was rendered yet more complete, by 
the passing of the Costs in Criminal Cases Act, 1908,^ which 
enables any Court by which an indictable offence is tried, or 
proceedings preliminary to the trial of such case conducted, to 
award costs to the prosecution or the defence. The analogy, 
however, breaks down in the method of seeming fulfilment of the 
award ; for, in cases covered by the statute, the costs are Erst 
paid out of public funds, and then recovered (if possible) by the 
public authority from the unsuccessful party. 

The procedural reform of 1865 was rapidly followed by the 
abolition of pubhc executions for felony,* and of the barbarous 
system of escheat and forfeiture which reduced to beggary the 
families of men of substance who had strayed from the paths of 

' 28 4 29 Vict. c. 18. 

'S. 2. (The prii-ilcBO of the reply, which can be claimed by the All 
General, even when the prisoaCT eaila no evidence, u, however, not 

'8 Ed". VII, c. 16. '31 & 32 Vict. (1S68) c. 2*. 
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* virtue.' In the year 1879, the ancient connection between 
private vengeance and public prosecution was finally severed, or, 
at least, reduced to the slenderest proportions, by the establbh- 
ment of a Public Prosecutor, or Director of Public Prosecutions,, 
charged with the institution and carrying on of criminal proceed-, 
ings in the interests of Justice, and of giving advice and assistance [ 
to police officers, magistrates' clerks, and other persons, official 
or private, concerned in criminal proceedings.' The right of a 
private person to take up, or insist on continuing, a prosecu- 
tion, is strictly preserved ; ' but, as the special scandal which the 
Act was directed to meet was the unwillingness of private prose- 
cutors to undertake costly proceedings, and the consequent 
immunity of well-know^^ ofTenders, it may, perhaps, be safely 
predicted, that this part of the statute is not likely to prove the 
most valuable in practice. The establishment of the new official, 
whose functions were, until quite recently, combined with those of 
the Solicitor to the Treasury and the King's Proctor, of course 
in no way derogates from the long-established tradition, which 
makes the Attorney-General the moutlipiece and adviser of the 
Crown in all criminal matters. In fact, the statute creating 
the office places it under regulations made by the Attorney- 
General with the approval of the Lord Chancellor and a Secretary 
of State.* The Director of Public Prosecutions is, however, 
linted by the Secretar^^of State, not by the Attomey- 
leral.' 

In the year 1898,.was passed the important Criminal Evidence 
Act,* which put the crown on the long series of statutes passed i 
Criniin«l in the nineteenth century, with the object of liberalizing 
Erldenca ^j^^ |^^ ^^ evidence. We have seen ' how this move- i 
ment began with the subject of testamentary witnesses. In the 
year 1843, Lord Denman's Act* had admitted, generally, the 
advisability of hearing all witnesses, whether interested or not, 
in both criminal and civil proceedings; but it had stopped short 
of the admission of parties, their husbands or wives. In 1851. 
the second of Lord Brougham'sEvidence Acts' had departed from 

I 33 4 ,34 Virt. (1870) c. 23. 

M2 A 43 Virt, •: 32, s. 2. ' S«. 6. 7. 

' pRWCOUtion «I OffpQcea Act, 187B. «. 8. ' S. 2, 

• ei * 62 Vifl. c. 3B. ' Ante. p. 370. 

' Evidence Art, 1843 '0 4 7 Virt. c. 85. «. I). 

' Evidence Aat, I»S1 (14 4 15 Vict. c. 09. ■- 2). 
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tJie last exclusion, and admitted the evidence of parties ; ' but, 
^ain, it had expressly excluded the e\idence of an accused persoo 
ID a crinuaal trial, and his or her wife or husband.' At length, 
however, after considerable hesitation, this ancient disability was 
swept away by the enactment of 1S9S, which makes the accused, 
' and his or her wife or husband, competent witnesses in a 
, criminal prosecution,' and e\'en allows the wife or husband to 
be summoned in a few special cases without the consent of the 
accused.'' But, generally speaking, neither can the accused 
himself be compelled to give evidence, nor can his or her wife 
or husband be called, except upon the application of the accused.' 
Moreover, the fact, that the accused has not volunteered testi- 
mony, may not be commented on by the prosecution;' though, 
apparently, there is nothing to prevent the Court making sutji a 
comment. 

A more decided benefit was conferred upon accused persons 
by the Poor Prisoners' Defence Act of 1903,^ by which the 
Pj^ magistrates committing a prisoner for trial, or tie judge 

Priwoen' before the hearing of the trial, may certify for legal aid ; 
whereupon the prisoner becomes entitled to have 
soliator and counsel assigned to him at the public expense,' But 
the most striking e\4dence of the sensitiveness of the public 
conscience in the administration of the criminal law was tbe 
establishment, in the year 1907, of the Court of Criminal Appeal, 
consisting of the Lord Chief Justice and eight King'i 
Bench judges, of whom three, or any greater unevi 
number, constitute a quorum.* Under the statute 
establ ishinp this tribunal, an y prisoner. con\-ictetl ^ on Indictm en t , 
m^r"witntKeTeavererther of the tribunal itself or the Court 
wliichH*ied bI(ff,TppeaI on^rdUh3r6t7aSpor^^^^ 
pr any ot ^^-grgiin^ agaiffet nis conviction ; while, with the 
leave of the appelTafe triBunal, he^roay even appeal agmnst the 
amount of his sentence, unless that is fixed by law.'" The Court 
of Criminal Appeal, on the hearing of an appeal, may totally 
quash the conviction, or alter the sentence {not necessarily in the 
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appellant's favour) ; ' but, if it thinks the appellant was rightly 

convicted, it is not bound to decide in his favour on a technical 

point,^ and, even though the appellant succeeds in upsetting 

the conviction on one charge in an indictment, or In showing that 

^e has been found guilty of an offence which he did not commit, he 

may yet be made to serve a proportionate sentence in respect of 

a charge on which he was properly found guilty, and be Sentenced 

as for conviction on the- offence which he really did commit.* 

[ The Court of Criminal Appeal has, however^ no power to direct 

new trial. The statute affects neither the prerogative of 

mercy* nor the former right of the accysed to appeal on a point 

of law,* But. in the event of the latter being exercised, the appeal 

' will be heard by the new tribunal, which has taken over the 

' duties of the old Court for Crown Cases Reserved.^ 



• S. 6. (Of CI 
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IMMEDIATELY after the Restoration, steps were tag 
to modify what, as we have seen in a former chapter,' had 
become the moat striking abuse of civil process in per- 
sonal actions, viz. the power of the plaintiiT to arrest the de- 
fendant on mesne process, before proving his claim, and either 
to hold him in prison till the trial of the action, or to compel him 
to give heavy bail to secure his freedom. We have seen, also, 
how this abuse had been the means by which the rival Courts of 
Common Law had stolen one another's jurisdiction, and how. 
therefore, in spite of the enactment passed in the fifteenth 
century to modify it,^ it speedily revived again and flourished 
with all its old vigour. 

It is to be feared, however, that the Restoration attempt at 
reform was hardly due to the purest of motives. If the tcsti- 
j^ mony of the time can be trusted.' it was due to the 

Hmu* jealousy of the judges and officials of the Court of 

Common Pleas, who saw with anger thetr once flour- 
ishing and (as they, not unfairly, alleged) proper business, filched 
away by the King's Bench, with its cheaper processes of Bills of 
Middlesex and Latitats. 

The first effort made by the Common Pleas was through 
the Chaneeltor, Lord Clarendon, who, as will be remembered, 
in his capacity of Custodian of the Great Seal, was supposed to 
authorize the issue of all the Writs Original, the proper process 
with which to commence an ordinary civil action. The Chan- 
cellor, accordingly, in his Orders in Ckancelry of HW)* forbade 
the Curaitors to issue writs returnable in the King's Bench 
containing the famous ac eliam. clause ; ' on the ground that they 

> Ante. pp. 169-174. • 23 Hen. VI (144i) e. fi (5). 

' See, for eiaiuple, Haip, Diteourtt. Ao.. H&rgrav'e'a Late Tract*, Vol. I, | 
3«7 368 : North. Littt of tfit Kortht. I. ow. 146. 

•Pp. HOSi. 'Ante. pp. 170. 171. 




were ' to the great damage of the subject . . . and of His 
Majesty's Revenue for the casual fines due and payable on the 
proper Original Writs.' But, in the following year, the Common 
Pleas achieved a still more striking victory in Parliament, by 
securing the enactment of a statute '■ which provided, that no 
. . , „ one, bailable under the statute of 1444. should be kept 

Act 01 1661 , . , , , -I .,1 

m prisun, by colour of any writ, bill, or process,; 
issuing out of the King's Bench or Common Pleas, in which tffe, 
certainty and true cause of action was ' not expressed particu- ' 
larly,' but that any one so arrested should be entitled to his 
immediate freedom, on giving security in a sum not exceeding 
£40 for his appearance. 

This statute, though speciously worded to cover both Courts, 
was thought, at the time, by both to have inflicted a deadly blow 
upon the Court of King's Bench, whose writs of Latitat and Tres- 
pass (fuare clausum f regit, did not specify the precise nature of the 
cause of action, or the amount of damage claimed by the plaintilT. 
Indeed, they could not well do so, inasmuch as the trespass lo 
question was wholly fictitious. But the Court of King's Bench 

Lquickly recovered from its temporary defeat, by the simple ex- 
idient of adding to its formal Latitat or Trespass an amended 

ftfc diam clause, in winch the cause of action was stated to lie a 
plea of Debt or Case in the sum of £200, or whatever it might be.* 
The object of this change is freely admitted by Sir Matthew 
Hale,* who, with statesman-like impartiality, reviews the whole 
dispute on the merits, i.e. the merits of the Courts, and proposes 
various compromises. The Court of King's Bench also took care 
that the new process should not be abused, by forbidding its 
application to heirs or personal representatives.* 

But the Court of Common Pleas was in no mood to listen to 
proposals of compromise; and, under the guidance of its new 

I Chief, Sir Francis North, afterwards Lord Chancellor Guilford, it 
letorted by once more making use of the Writ of Trespass quure 
^uaum freffit, which was. apparently, ' not finable,' ^ and, by 
(mother ac etiam clause, tacking on to it the true cause of action.* 
' >I3 Cat. II. St. II. (leei) 
'Ibid. 
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'OnUn o/Uit King'i Bench in 1663 ted. 1796. p. «8). 
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ins mulJ hardly demand a big fee tia eofotaiiig hii oira peace 
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Thus the Common Pleas was able to offer as equally cheap a 
J remedy as the King's Bench, combined with an equally potent 
power of arrest on special bail. And thus the whule ostensible 
purpose of the statute of 1601 was apparently defejited ; al- 
though, ow-ing to the obscurity of the quarrel, we cannot be quite 
certain what happened.' It is, however, satisfactory to find, 
that repeated attempts were made hy the legislature, even in 
the eighteenth century, to ensure that the power of arrest should 
I not be exercised in triBing eases,' that, in others, the plaintiff's 
cause of action should be genuine,' and that the defendant should 
' really understand the matter of the cl^m made against him.* 
The defendant was also, ultimately, allowed to pay money into 
Court to abide the trial of the action, instead of gi\*ing bad.* 
Nevertheless, in spite of these mitigations, the oppressive power 
of arrest on mesne process went on. without substantial check, 
until the year 1838. when it was abolished in all cases,* except 
those in which it appears that the defendant is about to leave the 
country to avoid meeting the claim against him.^ Meanwhile, 
however, the ancient remedy of seizing the debtor's body 
satisfaction (Ca. Sa.) of a debt actually adjudged to be di 
remained untouched ; except so far as it was mitigated by 
temative remedies against the debtor's property. It was not 
until the year 1869. that, on the overhauling of the Bankruptcj- 
laws, the power of imprisonment on civil process was entirely 
swept away; except in cases in which the debtors are deemed 
to have been ' fraudulent,' * or to be contemptuously resisting an 
order to pay which they can, if they choose, obey.* 

Again, amid the thick darkness of the eighteenth century, 
we see a point of light in the statute of the year 1731,'" which 
Ed^UIi in enacted that the proceedings in all Courts in England 
■ ""■ should be conducted in English, and such of them as 
were written should be wTitten in ordinary legible hand, and not 
in the medieval character known as ' court hand.' Needless to 

■ North (ibid., pat. 48) says that )u« brother left a M3. dealim with the whfi^l 
mibject. So far as tbe wHUr knons. it has not been published. ^H 

' 12 Goo. I (1725) r. 29, b. 1 (amended hy 19 Geo. Ill (1779) c. 70). V 

■ Ibid.. «. 2, • 6 Gm). 11 (17.12) c. 27. b. 1. ' 43 Geo. HI (1803) p. 46. b. t~ 

• JudKinenta Act. tS38 (1*2 Vict, c 110) B. 1. Tbia KTtioa was r^^muted by 
the DehUiTs Act, 1869. b. 6. ' Judemcnto Act. 1838. ». 3. *. 

• Debtom Art, 1869 (32 A 33 Vict. c. 62) B. 4. 
■S. 6. (2). The contempt' ia too often Gctitioua. 
" 4 Geo. II, c. 26, a. 1. 
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say, there were not wanting in those days great men who foresaw 
in the change the downfall of all things, including the legal 
profession ; and who brought forward the quaintest arguments in 
opposition to the proposal, one of the best known being the 
contention, that the absence from legal documents of the quaint 
barbarisms of the neo-Latin of the Year Books, would injure the 
study of classical literature. When such arguments are gravely 
put forward, one can hardly help indulging in an equally grave 
doubt, whether those who adopt them have really any acquaint- 
ance, either with classical literature or with legal forms. 

Once again, and for the last time, we note in our survey ol 
legal history, the almost dead blank of the eighteenth century 
in the history of civil procedure. Save for the small 
^tt'**"" reforms before noticed, the statute-book from 1710- 
Cmtutr 1830 yields scarcely a grain of harvest; while the 
Rules and Orders of Court, though they appear with some regu- 
larity, are confined to small points of no special importance. A 
Royal Commission to examine the scandalous abuses of the 
Court of Chancery was appointed in 1826; but, as it was pre- 
sided over by Lord Eldon, it is not, perhaps, surprising that it 
i^ould have developed into something like an apologia for that 
nest of hoary abuses. Not until the year 1831 was any serious 
attempt made to reform the Court of Chancery. But it will, 
perhaps, be well to adhere to the order hitherto followed, and deal 
first with the important changes in Common Law procedure 
vhich took place in the years 1832-3. During those two years, 
lour important statutes dealing with the procedure of the Com- 
mon Law Courts were passed, and must receive a few words of 
notice. 

The first of these, the Uniformity of Process Act. 1832,' was 
aimed at abolishing a verj- grievous scandal which had grown 
Uniiormitj up from historical causes, but which now remained 
***** as a mere oppression of the suitor, and a source of 
profit to the unscrupulous official and practitionef. As we have 
iSeen,^ the gradual introduction of the various common law reme- 
dies, and their distribution among the three Common Law Courts, 
given rise to great differences of procedure. Not only had 
each action its appropriate process ; but, where the action might 
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he commenced in more than one court, this appropriate proc«J| 
might be stil! further specialized by the Rules of the court actiM 
ally chosen. The consequence was, that the way of thelitiganil 
was beset with various traps ; some of them meaning death tfl 
his action if he fell into them, others merely involving him id 
expense to recover his lost ground. At one time, no doubt, thew 
differences had all had meanings ; bnt these meanings had loiln 
disappeared and been forgotten, with the result, that the mo9^ 
successful practitioner in the Common Law Courts was not the 
man with the greatest grasp of principle, or the strongest sense 
of justice, but the man with the memory for irrelevant details, 
and the least scruple in making use of them. The practical 
over-lapping of jurisdictionB of these courts, which, as we have 
also seen,' was chiefly brought about by the manipulation of 
these peculiarities of procedure, made it all the greater scandal 
that the conduct of a Common Law action should resemble an 
obscure game of chance, in which the rules were determimed by 
forgotten authorities, 
I The Uniformity of Process Act, 1S32,' then, attempted to 
L provide that, with a few necessary exceptions, every Common 
Law personal action should follow, mutatis mutandis, the same 
steps, at least in all its initial stages. The first step was to be 
a simple writ of summons stating briefly the nature of the action, 
and requiring an appearance to be entered by the defendant 
within a limited time. This writ was to be served personally 
the defendant ; * but. if persona! service could not be effi 
the de-fendant might be distrained by the sheriff to compel 
appearance.' Then came a momentous change from the old 
superstitious rule that proceedings could not continue in the 
defendant's absence. If the sheriff returnetl non est indentiis and 
nulla bona to the Distringas, the Court might allow the plaintiff 
to enter an appearance for the defendant,* instead of resorting to 
the old cumbrous process of outlawry. Thus, the result of the 
defendant's contumacy would be, that judgment would he givi 
against him in his absence. And thus the process of civil oi 
lawry became reserved, practically, for cases on which the 
tiff was entitled to proceed to arrest the defendant for failure to 
appear ; and, as we have seen,' these cases were swept away by 



iudant 
illy 0^3 
'ectedS 
lel his ■ 



;iveiLl 
outS 
laiD^I 
re to 
>'by 

J ■ ArUt. pp. 189-174. ■ Z Will. IV, e. 39, B. 1. ' 8. 3. ,J 

•Ibid. 'Ibid. ' Antt, p. a4B:^M 

^ 1 



MODERN CIVIL PROCEDURE 



331 



I 



the Judgments Act. lS:iS.' The Act of 1S32 made special 
provision ^ for the cases of defendants really (not fictitiously) 
in custody in the Marshalsea or the Fleet, and for memhera of 
Parliament entitled to privilege from arrest on civil process. 
Various minor regulations connected with writs were added ; 
and, as we have seen,' a verj' useful Ride-making power was 
conferred on the judges, for the purpose of giving effect to the 
Act. It should, howevef, be carefully noted, that the statute 
makes no attempt to abolish ' forms of action '; i.e. as appears 
by the Schedule of forms annexed to the Act, the plaintiff was 
still bound to name his proper writ, and, if he chose the wrong 
one, he was, presumably, non-suited as before. 

The reform begun in the year 1832, in the initiator.- proceed- 
ings at common law, was carried much further with regard to 
the later stages bj' the Civil Procedure Act of the 
following \-ear.* Beginning ^ with a frank recognition 
of the fact that the amendment of a subtle and com- 
plicated piece of machinery, like the 'special pleading' system, 
could not be undertaken by laymen, the legislature empowers 
and requires the Common Law judges," within Eve years from the 
passing of the Act, to produce a set of Rules and Orders, to be 
approved by Parliament, for regulating common law pleadings, 
especially with a view to diminishing delay, formalities, and ex^ 
■pense- It then proceeds to abolish a number of surviving pro4 
cedural anomalies, such as 'wager of law,'' 'venue,'* and close 
days,' or holidays, on which no procedural steps could be taken, 
to some of which reference has previously been made. It lays 
down the rule'" limiting actions on sealed contracts (or 'special- 
ties') to a period of twenty years, penal actions to two years, and' 
several other kinds of claims to six years" after the cause of 
BCtion arises. Finally, various procedural difficulties, which 
Teally amounted to deprivation of rights, were specially abolished. 
i!^us, the rule that a right of action in Tort perished with the 
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* 3 4 4 WiU. IV, c. 12. 
'8. 13. 
(i.<. DD BctioD rdatinK to land) could 
la situated. 

■"Ss, 3-5. 
:tian hy the Limitation Act. 1623 



(XI Jac. I, e. 16). But the wordius of that atatute loft many luop-botea. 
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death of either party, was partially modified by the sections 
allowing executors or administrators to sue' in respect of recent 
damage to the land of their deceased, and to be sued * for similar 
damage done by thar deceased or on simple contracts entered 
into by him. Juries were allowed to award interest, in addition 
to the principal debt, in certain cases; even where it was not ., 
specially stipulated for.' The personal represeniatives of i 
lessor were empowered to distrain, within six months of the c 
cease, for arrears (ailing due in the deceased's lifetime.* 

The judges of the Common Law Courts made some use of the 
authority conferred on them by the Civil Procedure Act, 1833 ; 
I and, in the year 1834, produced a set of General Rules and Orders 
for the conduct of pleadings in the superior Courts of Common 
I Law,' They contain some reports of importance, of too tech- 
nical a nature to be dealt with here. But they probably failed 
to satisfy the ardent hopes of the reformers who framed the Act 
of 1833 ; and it is with some suspicion that we read, in the pref- 
ace to Mr. Joseph Chitty'a edition of the following year, the 
triumphant claim, that the new Rules have 'not occasioned anj^^ 
material alteration either in the principles or the forms of plead^H 
ing.'* A somewhat more drastic method of reform, though, as -. I 
the author of the book just referred to suggests, it might have 
been ' annoying to an aged author,' ' would have been welcome 
in the interests of justice. 

The other two statutes referred to are mainly concerned with 
a matter which is always of first-rate importance in legal pro- 
cedure, and which has a direct effect on substantive law. viz. 
restriction on the pursuit of ancient claims. We have seen 
already, in this chapter,* how the subject had been touched by the 
Civil Procedure Act, 1833; but the provisions of the Real. 
Property Limitation Act, 1833, and the Prescription Act, IST 
were found more sweeping. We take the former first, as dealii 
with more familiar topics. 

Theoretically, by far the most important clause of the I 
Property Limitation Act, 1833, is that which abolishes," at oiM 

'8. 3. 

'S. 14. This wa» the last BurvivinB ahred of the 'tortioUB' character of i 
ut. As we have iie«ii (ante. p. 140) it had really bt«n abolished by judioial dee 

' B». 28. 20. ' S». 37. 38, 

* Given in the Appendix to A Canatt Vita . . . of Pieadinot <2d ed. 1S2 
by Joeeph Chitty, pp. 39-SS. 

'P. iii. 'Jfrtd. 'dnie, p. 351. '3 4 4 Will. IV. c. 27. a. 8 
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1 swoop, almost the whole' of the 'real' and 'niixwi' acttoos 
recover land, which once were the pride and boast (rf En^^ i 
%lwUtloit lawyers. In fact, these actions had alm«v>t <^DttrclJ' 
of 'Real' disappeared, long before 1833;' and when, in ihc 
period of grace allowed for the taking effect of the 
Act, an attempt was made to revive them, the moat eminent 
practitioners displaced the grossest ignorance, even of the com- 
mon terminology of the subject. Their true connection with the 
main purport of the statute was, that the period nitbin which 
they could be brought had been limited by all soris of conditions, 
not necessarily effluxion of time ;' while their disappearance left 
the more modern procedure by Ejectment or Chancery action 
without fixed limits of time. It is true, that the statute of IG23.* 
formerly referred to, had prohibited any entry upon laud after 
twenty .\ears from the time at which the right accrued ; but, as 
the entr>- in Ejectment was purely fictitious, it could easily' 
be dated as at any time. 

The main purport of the Real Property Limitation Act. 
1833, is to be fomid in the second section, which provides that 
Raw Tims ^'^ person shall make an entry or distress, or brinfi , 
W"«" an action, or suit in Equity,^ to recover any land or I 

rent, after twenty years have elapsed since his right to do so ^ 
first accrued. Various special provisions are added for special 
cases ; as where the claimant is under disability,* or his interest 
is by way of remainder or reversion,^ right, and to meet the 
difficulty occasioned by tenancies of uncertain duration.' 
Even for cases of disability, however, the extreme limit is 

rty years from the accrual of the right to bring an 
^ except that patrons or incumbents of ecclesiastical 

tnefices are to have two incumbencies,"* or sixty years, and 
lat advowsons can be recovered at any time within three 

nimbencies or sixty years," Two points should, however, be 

'The BiceptioDS are the Writs of Right of Dower. Dower undt ntkU Kahrl. 

^unre ImpedU, and EjcctmE'dt. 

' They had been, ol (■jjutse, superseded by the nctioD of Ejoctnieul (<!"'■■, [.(, 

173-177). 
^. ' The most generaJ eoactments on the subiect appear to have been the 32 Hen. 
■felll (lUO) e. 2, BOd the I Mary, at. II (1553) c. 5. Thew statulea generally Gied 
Hf limit of sixty yckrs, 

■ '31 Jw. I, c. 16. t. 1 (3). 'S. -H. 

^^*a. IS. If the period h&a onee rammeneed to run, a mipen-uoing disaMUtr 
Bte not auapend it. 'Si. 3. 'Sa. 7. S. >S. 17. 

K ■* S. 39. " S. 36. (There is an extreme limit of tOO >-«»■■) 
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carefully noted on the Act. The first is, that ' rent,' in the 
main section,' does not include the most common rent of all. 
viz. rent-service ; it being the steady doctrine of the Courts that 
no failure to enforce his rights can bar the right of a landlord 
during the continuance of a term, or cause the statute to run 
against him till its expiry.^ The second is, that though, logically, 
the Act is purely procedural, yet, in fact, adverse possession of 
land for twenty years will, save in exceptional cases, confer a 
positive title on the possessor. This result is due to section 34 
of the Act, which provides that, with the expiry of the period 
during which he has the right to bring an action, the title itseV 
of the claimaint shall be extinguished. For, if the former 
owner may not disturb the possessor, the latter is, to all in- 
tents and purposes, owner; even though the Court may hesi- 
tate to force his title on an unwilling purchaser. It should be 
remembered, however, that, by a well-known decision of the 
Judicial Committee, though an adverse possessor may hand on 
his possession, even before maturity, by assignment, devise, or 
inheritance,' yet, if he abandons bis possession, the right of 
the true owner, and, consequently, the period of limitation, 
begins de novo.* 

The period of limitation laid down by the Act of 1833 has 
been further cut down by the amending Act of 1874* from 
twenty years to twelve ; but the general scheme of the Act of „ 
1833 remains untouched.* 

The Prescription Act, 1832, is concerned with those 'ina 
poreal hereditaments,' ^ which, not being susceptible of p 

, cannot be acquired by entry. For the benefit of 
persons who had de facto exercised such rights 
without formal evidence of title, the common law had in- 
vented the doctrine of ' immemorial user,' i.e. it allowed sudi % 
claim to be raised either by a plaintiff or a defendant, by i 



pTMoiptlai) 
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oasee-.^ 
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' Aifier ». WhiUock (1865) L.R. I Q.B. I ; Perry v. ClUioid 11907] A.C, 73. 
* Trutteeii and Ex/xutan Co. ». Short (1BS8) L.R. 13 App. Ca. 793. 
' 37 4 38 ViEt. c. 67. 

■ A rather importikiit rcoeDt unendment of «. SJi ia «. S of the Tnutoe Act. I8SS 
(51 ft 62 Viet. 0. 59), which allowa even tnutuea to ple&d the Stitutea of Umitation 

' AnU, pp. 02-05. 
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allegation that the plaintifT (or defendant) and bis ancestors, or 
' those whose estate he hath, had opi-nly, peaceably, and of 
[ right,* exercised the right claimed ' from the time whereof 
[ the memory of man runneth not to the contrarj-.' But, 
' inasmuch as, by the common law, such an allegation 
meant, strictly, a claim of continuous user since 1189.' 
and as it became manifestly impossible to bring actual 
' evidence of such user the Courts used to allow a proof 
of user for twenty years to raise a presumption of title. 
This presumption was. at different periods, put in differ- 
ent forms; either as that of immemorial user, or that of a 
' lost grant.' But, in the former case, it was liable to be defeated 
by equally artificial e\'idence, e.g. that, at some period after 
1189, but more than twenty years before the action, the dom- 
inant and servient tenements had been vested in one person, 
who could not, of course, exercise a true servitude over his own 
land, while juries sometimes shrank from declaring, on oath, the 
I existence of a grant which they knew did not, in fact, exist. 
It was to remedy these defects, and not to do away with com- 
mon law prescription, that the Prescription Act of 1832' was 
passed. Like another Act associated with the name of Lord 
IW'enterden,* it is not free from verbal inaccuracies ; but its general 
y scheme is simple. It does not affect tithes, rents, or services,' 
I nor (it is believed) franchises or customary rights,' Advowsons, 
I too, as we have seen,* fall under the Real Property Limitation 
Acts, and not under the Prescription Act. With these exceptions, 
however, the Prescription Act deals with easements and proGts 
Lttnder three heads, and provides that proof of continuous user 
mioT certain periods, in the course of legal proceedings, shall have 
■certain definite legal consequences. Proof of the enjoyment of 
Khe access of light to a building for twenty years, gives the clalni- 
[ ant an absolute title to the hght as against all persons but 
' the Crown ; unless the objector can prove that the claimant 
[ «i)oyed it by virtue of a written agreement.'' Similar proof as 

1 > The date of the BCMwdon of Riphonl I. taken aa tbe 'coniineDcenimt of legal 

I mtmorif.- • 2 ft 3 Will. IV, o. 71. 

I > SUtute or Fraud* AmsndnieDt Art. 1828 (9 Gtw. IV. c. 14). ' S. 1. 

■ • Fraachisea are not mentioned. It is a little doubtful whether cuatotnory H^lti 
Kaie inelilded (Mtrcer v. Denne [1905| 2 Cb. at p. 686), 

■ 'AnU, pp. 353-356. 

W 'S. 3. (Preauniably a written agreement oonaiateat with the claim would not 
P fanlidate it,) 
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to any other easement, raises a presumption of title which cannot 
be defeated merely hv sliowing a cominenceinent at some prior 
period since the cummencement of legal memory, though it may 
be defeated in any other way.' Proof of similar enjoyment of 
such a right for forty years, will confer a title as against all 
persons (including the Crown) ; unless there is a written agree- 
ment against it,^ As regards profits a prendre, these stand i 
the same footing as easements other than lights : except that tfij 
respective periods of enjoyment are thirty and sixty 
The recent decision of the House of Lords in lloine and Cohnie 
Stores p. Colls* has cut down the 'enjoyment ' of light claimabU 
under the statute to the amount necessary for reasonable coit 
venience; though this conclusion la exactly contrary to i 
words of the section. The Act can only be relied upon in sup 
port of enjoyment continued until within one year^ 'immediately^ 
prior to the commencement of the suit or action in which it is 
questioned ' ; enjoyment without litigation, therefore, confers no 
title under the Act. For this, and other reasons stated, 'common 
law prescription' is by no means extinct; and is, in fact, not 
infrequently resorted to." Apparently, however, the Act of 
1832 has abolished the necessity for suing in the name of the 
owner of the fee, in all cases.' 

In the year 1830, the very modest result of the Chancery Com- 
mission of 1826. appeared in the shape of an Act to deal with 
ctumwrj commitments for contempt in not answering bills in 
Seionn Equity." The Court of Chancery had had the same 

difficulty with contumacious defendants as the Courts of Common 
Law ; and, though it had dealt with them in a somewhat more 
effective way than by the clumsy process of outlawry, it had 
manifested the same tenderness, amounting almost to timidity, 
in dealing with absentees. The elaborate provisions of the 
Contempt of Court Act, 1830, seem really to amount matnty to 
this : that if the Court is quite satisfied that the defendant has 
either been served with the subpoena, or is deliberately evadin 



'S. 2. 



'Ibid. 



•11904) A.C. 179. The foundation of the Bction is declared to be Ni 
not dimiautiou of twtual cnjoymciit, 

' S. 4. (iDlerruption tor lew> thnn t. year does Dot count, 

• B.e. Human t. Van den Bergh (1908] 1 Ch. IflT ; BvUmt 
Ch. 457 ; WhitmoTti v. Stanford (19091 1 Ch. 427. 

'S. S. 'U Geo. IV ft 
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D«U (1909) 7S L.^^1 
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service, and is not labouring under any of the usual disabilities, I 
he may be procwnied against in his absence.' There are also 
elaborate riJes for making the process of the Court effectual ; ' 
and the time for petitioning for a rehearing of a cause is limited 
to six months,' But nowhere in this Act, nor in the Act of 
twelve years later/ whereby, after the transfer to the Court of 
Chancery of the equity jurisdiction of the Exchequer,* certain 
minor changes in the Chancery offices were made, is there any 
evidence of a strong reforming hand. In fact, a good deal 
of these last two statutes is taken up with providing liberal 
compensation for the few dispossessed officials, and with creating 
new offices. 

The real period of reform in the superior Courts does not 
begin until the year 1850, when, as the result of two Royal 
Commissions, serious steps were taken to amend the procedure of 
the higher tribunals. From that year onwards, we notice two 
converging streams of statutes, having for their objects, not 
merely the improvement, on existing lines, of the procedure of 
the respective Courts, but the breaking down of what was, both 
theoretically and practically, the greatest blot on the system of I 
Englbb civil procedure, viz. the conflict of, or, at least, the separa- 
tion between, Law and Equity. We have seen how this conflict 
arose,' and how, after some centuries of cautious preparation for 
hostilities. Equity won a decisive victory at the commencement 
of the seventeenth century.' After the latter event, there was no 
substantial doubt that, if the Court of Chancery determined to 
alter & rule of law, it would succeed in doing so. But the manner 
I of doing it might be grievously slow, and intolerably costly to 
Jthe 'suitor, 

f Broadly speaking, Equity jurisdiction fell under three heads. 
'Under the first, it was 'exclusive.' i.e. Chancery (or the Ex- 
chequer on its Equity side) dealt with the matter from beginning 
'BtdoMTe' t*^ ^"il- This was the least vexatious, though not, 
.*fl^tJ perhaps, the least costly form of equity. It covered 

;«uch cases as trusts and {after the close of the seventeenth cen-i 
Itury) the administration of the estates of deceased persons.' 
ttJnder the second head, Equity's jurisdiction was ' concurrent,' 
[u. the suitor could get one class of remedies in Equity, and an- 
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other at Common Law ; but not both from either. He had. 
therefore, to bring two processes, if he wished to obtain all his 
-ConeuiTGat' remedies. Or, again, it might be that a defendant. 
^v"^ sued at law, would rely on a defence only available in 

Equity. It would be necessary for him to file a separate bill in 
Chancery, to restrain the proceedings at Common Law, Obvi- 
ous examples would be in a case of contract ; in which the plain- 
tiff sought both damages (the common law remedy) and a decree 
of specific performance (the remedy of Equity) ; or in which a 
defendant, sued at law, wished to set up the equitable defence 
of 'undue influence.' Finally, under the third head. Equity 
jurisdiction was 'auxiliary,' to that of Common Law ; as where 
• Auiiiua • ^ plaintiff, unable to secure the right to inspect his 
Bquitj opponent's documents in a common law action, filed 

a supplementary ' bill of discovery ' in Equity. This was, o^ 
course, a dilatory and costly process. 

Thus the two streams of legislation to which reference has 
made had for their secondary objects (a) the bestowal of eqi 
table powers on the Common Law Courts, (t) the bestowal of 
common law powers on the Court of Chancery ; in order to 
prevent the waste and delay caused by the necessity of recurring 
to rival jurisdictions. The former stream is represented by the 
Common Law Procedure Acts of 1852, 1854, and 186fl; the 
latter by the Chancery Amendment Acts of 1852 and 1S5S. 
Probably the successful establishment of the County Court 
tem, with its cheap and rapid procedure, in the year 1846,' 
something to do with the progress of the transformation, 

The Common Law Procedure Act, 1853,* is an enormously 
long statute; and only one or two of its leading provisions can 
be alluded to. But these will serve to show that the spirit 
of reform had got to work at last. The danger of being de- 
Commoa feated by the choice of a wrong 'form of action' was 
PTM«dut« definitely abolished by the clause* which provides, 
!*'='■ that alt personal actions shall be commenced by a 

simple writ of summons, in common form, making no mention 
in the body of it of any particular cause of action.* But, furthefj^ 
■where the claim is for a mere debt or 'hquidated' sum of moi 
the plaintiff, by endorsing "special' particulars of his cli 
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ma>' save himself the costs of formal pleadings, by dispensing 
with further particulars of demand ; and may, in the event of 
the defendant not appearing, obtain summary judgment for 
the amount of hta claim.' The power of amendment, all through' 
the proceedings, is to be almost unlimited;- and all kinds of; 
venerable technical rules, as to joinder of parties and claims,^ 
' abatement ' of writs, ^ fictitious averments in pleadings, formal 
production of documents (e.g. ' prqfert' and 'oyer' of bonds),* 
'express colour,'* form of pleadings in Contract and Tort respec- 
tively/ pleading of inconsistent pleas,* and including several 
matters in one plea,* are abolished. With a view to saving 
of expense, many unnecessary forms, such as the 'rule to 
plead,' '" and the elaborate steps taken to get together a jury,'^ 
are declared unnecessary, and forbidden. The time tor appealing • 
by way of ' error apparent on the record ' is reduced to six years. ^' 
The action of Ejectment, which, as will be remembered,'* 687 
caped the abolition of the 'real' actions in 1833, is simplified; 
only such differences from the ordinary personal action being 
allowed as are rendered necessary by the fact that the proceedings 
'savour of the realty.' Finally, with a \iew to rendering more 
effectual injunctions and orders to stay proceedings, it is pro- 
vided'* that the tribunal in which the proceedings sought to be 
stopped are pending, shall take direct notice of the injunctioa 
or order, by staying all further proceedings; instead of keeping 
up the fiction that the injunction or order is addressed merely 
to the plaintiff and not to the court itself. 

Contemporaneously with the Common Law Procedure Act, 
1852, was passed another statute almost equally important. So 
long as the Common Law officials were numerous, and paid by 
fees, it was hopeless to expect that statutes having for their ob- 
ject the simplification and cheapening of Common Law procedure 
would have a fair field. Accordingly, by the Common Law 
Courts Act, 185a,'* the whole staffs of the King's Bench, Common 
Pleas, and Exchequer were reorganized. Useless and hereditary 
offices, such as those of the Marshals of the Court,'* the Chief r 
I Proclamator of the Common Pleas, and the Usher of the Ex- ' 
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^chequer,' with the patronage attaching to them,' were abolished, 
and their nominal duties transferred to working officials.^ Tlie 
performance of duties bj' deputy,* except in cases of actual dis- 
ablement,^ was forbidden. Payment by fees was suppressed; 
and fixed salaries substituted for the officials retained.* Finally, 
the bad habit, which had clung hke a pestilence to the adminis- 
tration of justice for centuries, whereby officials of the courl 
acted as the private ad\i3ers of litigants, was entirely forbidden 
this time, at last, with success. Perhaps the best testimony t< 
the effectiveness of the reforms of 1852 is the fact, that men of a 
slightly later generation, familiar mth the working of the courts 
half a century after, find it difficult to believe that such abuses as 
are plainly described by the legislation of that year, sbouli 
really have existed in the middle of the nineteenth century. 

Considerable further progress in the reform of common law 
procedure was made by the long Common Law Procedure Act, 
1854;* especially in facilitating the conduct of arbitrations under 
the supervision of the Court,' and the drawing up of agreed 
statements of fact ('special cases*) by the parties or by 
inferior tribunal, for the opinion of the superior Court on thi 
questions of law involved.'* But the great merit of the Act of" 
1854 is, that it makes a decided advance in the direction pre- 
j I viously described, of drawing together the jurisdictions in Law 
i'.and Equity. It will be recollected that, by Lord Brougham's 
Act of 1851," the parties to an action had recently been rendered 
competent and compellable witnesses, with certain exceptions. 
The new statute, accordingly, virtually introduces" the machinery 
of 'discovery' and 'interrogatories' into Common Law pro- 
cedure, and thus renders the filing of a ' bill of discover;' ' la 
Equity unnecessary. The old and rather cumbrous remedy by 
Mandamus, or positive order for the fulfilment of a quasi-public 
duty, is extended to ordinary private liabilities ; " and the historic 
unwillingness of the Common Law courts to order spedfic de- 
livery up of a chattel claimed by the plaintiff, instead of merely 
awarding damages, is at last swept away." The power of the 
Common Law courts to issue prohibitory injunctions at any 
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stage of the proceedings is declared in the most general terms;' 
and, perhaps most important of all, the defendant is empowered, 
subject to the discretion of the Court, to plead, In a Common Law 
action, any defence which he might have set up in a Court of 
Equity.' Thus, instead of having to resort to a separate suit 
in Equity to restrain the Common Laiv action, the defendant in 
that action gets a decision of the point, at much less expense, in 
the original proceedings. 

The Common Law Procedure Acts of 1S52 and 1854 were 
carried still further by the Common Law Procedure Act, i860 ;* 
the two most noteworthy provisions of which were, that which 1 I 
extended to the Common Law courts the powers long enjoyed I 
by Equity of giving relief against forfeiture of leases owing to n 
payment of rent or insurance premiums,* and that which abolished! 1 
the few remaining 'real actions' of Right of Dower, Dower I 1 
tinde nihil habel. and Quare impedit,^ and substituted for them I J 
ordinary personal actions commenced by Writ of Summons. 
But it is time that we turn now to the contemporary reforms in 
Chancery procedure. 

The first of these required the passing of no less than four 
statutes in the year 1S52- By the Court of Chancery Act,' the 
venerable office of ' Master in Ordinary ' was swept 
away,^ and provision made for the speedy windingl 
up of causes which had long slept in the security oft 
the Masters' chambers.' Most of the more important duties 
which had hitherto fallen to the disestablished officials were to 
be performed by the Chancery judges ' themselves, sitting in the 
privacy of 'chambers';"* and the rest by 'chief and sub- 
crdinate clerks attached to each of the Chancery Courts. To the 
layman, it might seem that this great change merely amounted. 
to tiie substitution of a Chief Clerk for a Master. In reality, it/ 
>meant the entire abolition of a subordinate but semi-independentj 
jurisdiction ; for the Chief Clerks,*' though they perform rer^ 

'Si. 79-82. 'B. S3. ■ 23 A: 24 Vict. c. 120. 'Ss. 1, 2. 

* 8. 26, (The action o[ Quare imjiedit wu brouBbt to try tbe right to present to 
ft vacant eccleRinatical benofico.) 

• 15 * 16 Vict, c, 80. ' S. 1. ' 9a. 8, 10. 

' These had been reci^ntly iDCrPascd to five, by the ■ppoiatmeal o( two additioad 
Vks-ChanccuOTB. "3s. 11-15. 

" The anricnlBtylo of 'Master' has, in quite modern d«y» (22nd February. ISffT) 
been reatoted to these ofliPiBls. But the ancient powers of the Masters have not 
been revived. The title naa, apparently, restored by mere administrative diraetioQ: 
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■poiwble duties, requiring the exercise of gn»l technical skill, 
are, svowedly, only the judges' deputies, and will readily give 
any party desiring it an opponunity of taking the judges' o[»nioa 
oD any point, hunrever trifling. Even the expert opimon of a 
new cla.s9 of Chancery officials, the Conveyancing Counsel of 
the Court, may \>e questioned by suitors, and referred to the 
Court itself.' Though the coiiduct of bu^ness under the new 
system is not made the subject of detailed enactment in tfae 
statute, the latter contains a section * requiring the ChaoceUor, 
vith the advice of two of the other Chajicer\' judges, to make 
General Rules and Orders for the conduct of 'chamber' business; 
and ihtti enactment was carried into effect on the 16th October, 

Meanwhile, however, the practice of the Court bad been 
made the subject of a long statute, the Chancery Amendment 
Act, 1852.* Its provisions are too technical to be set oat here. 
The roost important changes made by the Act are the substitu- 
tion of simple scr\'ice of a copy of the bill, or initiatorj- comiiJaiitt, 
for the elaborate machinery of 'subpcena' and 'claim' wfaicb 
had gron'n up around it,' the abolition of the formal process of 
'obtaining leave' to answer a biU,' the power given to the plain- 
tiff to move for a summary decree on facts admitted or not denied 
by the defendant,^ and the corresponding power given to the 
defendant to apply to dismiss a bill not duly prosecuted,' the 
introduction of oral testimony at the request of any party, in 
place of the purely n~ritteii interrogatories and depoaitioiu 
hitherto used by the Court," the cutting down of objections for 
' want of parties,' '* the power conferred on the Court, in a fore- 
closure action, to order a sale of the mortgaged property instead 
of a foreclosure," and generally, to order a sale of any real estate 
the subject of a suit," and, finally, the abolition of the necessity 
for sending a case for the opinion of a Common Law court, oo a 
point of common law which has arisen incidentally in the suit." 

ftbd, pmwmBUy, it will have do effect on tbe rtstutory qualificatioos tor tho offlea 
o( Muter nf the Bupreme Court, lonnerly attached exeliuivcly to the Queoo's 
Bpiu-4i Divbioo. iSa. 4I1-11. > S. 38. 

' Order entitled ' Proccedioita at JudgOB' ChnmberB.' ' 15 & 16 Vict, c 86. 

'8i. 2-6. '.S, 13. 'S. 15, •8,27. 

■8. 30, (But the evidence i« to be taken by 'eiamioers,' Dot at tbe Mtuol 
hewiuc o( the cBiuK.) « S. 42. " 9. 48. " S, S5. 

^ S. fll. (Tbia [jrovidoil wu ■trenstbeDed Bud made compulaary by » 
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Tie Chancery reform legislation of IS52, comprised also 

the Suitors' Funds Act,' containing elaborate rules for the 
nd ministration of the vast funds under the control of the Ccurt, 
and abolishing a host of offices with weird titles ; and, in the year 
following, the legislation of 1852 was supplemented by three 
additional statutes,' only one of which, that which substituted 
ordinary Commissioners for Oaths for the old Masters Extraordi- 
nary in Chancery, is worthy of special reference. But the Chan- 
cery Amendment Act, 1S5S,' made an important change in the 
direction of ' fusion ' by empowering the Court of Chancery * to 
award damages in any case of contract or tort in which it had 
power to give an equitable remedy by way of injunction or' 
decree of specific performance,* and either in substitution for, or 
in addition to, those equitable remedies. Inasmuch as practically 
all civil actions are either actions for breach of contract or actions 
on torts, and inasmuch as the Court of Chancery had long been 
able, by virtue of its discretionary power, to grant injunctions 
and decrees for specific performance, to deal with all actions on 
contracts and torts, the Act might incautiously be read, or might 
even, perhaps, have been fairly interpreted, to confer on the Court 
of Chancery co-ordinate jurisdiction with the Courts of Common 
Law in all common law actions. In fact, the statute was not so 
interpreted. The Court of Chancery steadily declined to enter- 
tain ordinary actions for damages on the ground that it had the 
power (if it chose to exercise it) of granting injunctions and de- 
crees of specific performance in such cases. In practice, it con- 
tinued to entertain only suits substantially brought to obtain 
equitable remedies; and only in such cases, where the right, 
or quasi-right, to an equitable remedy was clear, but there was 
some special inconvenience in granting such remedies, did it 
fall back on its statutory powei;s and award damages instead. 
By a somewhat rash exercise of the revising broom, the statute 
has been lately repealed;' but it has since been judicially held 
that the powers conferred by it on the Court of Chancery and 
its successor, the High Court of Justice, still remain.' To close 

' 15 4 IB Vict e. 

« 16 * 17 Vict. 
Fundi). 

'ai 4 22 Vict. c. 27. 'S. 1 

■ Statute Law Revision Act. 1883. t. 3. 

' See the poaitioo of thp statute, and the ' 
aam ed by the learaed judgei in tha oMa at S 
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this brief account of the reforms of the years 1850-60, it ma\ I 
mentioned that, in the latter year, an elaborate set of T. 
mlidated General Onlers of the High Court of Chancery,^ ratiKii _, 
from 1566 to 1895, was issued by Lord Campbell, with the cou- 
currence of all the other Chancery judges. 

Thus, at long last, as a visible emblem of unity was daily 
growing in the new Palace of Justice then being erected in thi' 
Strand, half waj' between the historic site of West- 
jadictiuta minster and the historic centre of the commercjal capi- 
tal of the world, there began to grow up, in the minds 
of reformers, the vision of a great and iinited Supreme Court of 
Justice, with uniform principles, uniform law, and uniform pro- 
cedure. With a curious indifference to the facts of history, some 
of the most distinguished leaders of the new movement appeared 
to draw their inspiration from the past, rather than the future. 
Much was heard of an imaginary Curia Regis of ancient times, 
which was supposed to have been a court of supreme and universal 
jurisdiction, in which all the grievances of the subject wtre 
redressed; and earnest appeals were addressed to the world lo 
return to primitive simplicity and uniformity. Those who havf 
read the earlier chapters of this work will realize that, If those 
chapters are at all a faithful picture, the facts were the exact 
opposite of those imagined by the reformers who framed the 
Judicature Acts; that anomaly, privilege, multiplicity, and 
narrowness of jurisdiction, not uniformity and simplicity, were 
the marks of the medieval system of justice. But it is not 
the first time that the baseless visions of an imaginarj' Golden 
Age have worked practical good ; and we need not be the 
less grateful to the reformers of 1S70, that their views of legal 
history were unsound. 

It was in the year 1S67 that a Royal Commission was appointed 
'to enquire into the operation and effect of the present con- 
The Royal stitution of ' (the various Superior Courts in Kngland 
Commiuiaa j^„^ Wales) . , . ' and into the operation and effect 
of the present separation and division of jurisdictions between 
the said several Courts." The Commission made two reports. 
The first is dated Lady Day, 1S69. It is an admirably clear 
and concise document, dealing with the organization of busin<;:is 
■ PublUhed by Stoveos ft & 
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and the procedure of the Superior Courts, The second, dated 3rd 
July, 1872, made after an enlargement of the scope of tlie Com- 
mission's enquiry, to include the Courts of Quarter Sessions and 
the inferior courts, is marked by great differences of opinion, 
whereas the first Report is almost unanimous. The recommen- 
dations of the majority in the second Report virtually amounted 
to a proposal for the incorporation of the County Courts as 
inferior branches of the High Courts of Justice, the first or lower 
stage of the proposed Supreme Court, and the consequent virtual 
suppression of civil business at the local sittings, or Assises, of 
the Superior Courts. These recommendations have never been 
acted upon ; and need not here be further discussed. 

The chief recommendations contained In the first Report of the 
Royal Commission were five in number; and they have since 
been substantially carried out by one or more of the numerous 
Judicature Acts ' which have since been passed. 

The first and most important recommendation was the union] 
of all the existing superior tribunals into one Supreme Court of I 
Judicature, organized into two stages, of first instance' 
Supreme and appeal. As we have previously seen, practically 
the whole of the Superior Courts bad become directly 
royal tribunals; there was, therefore, no question of abolishing 
independent jurisdictions. But, owing to their history, they bad 
developed different procedures, and, to a substantial extent, actual 
differences of law, and had, consequently, not infrequently 
<-ome into conflict with one another. In any case, it was some- 
thing approaching a scandal, that different tribunals of co- 
ordinate jurisdiction, professing to administer the same law and to 
derive their authority from the same source, should thus differ ; 
and the only way to conciliate rivalries was to incorporate them 
in one body. This plan is actually carried out by sections 3-5 ' 
of the Judicature Act, 1873;^ and the signs and symbols of the i 
union thus effected are to be found in the two cardinal rules 
of the new system, that no objection for want of jurisdiction 
can be taken in any branch of the Supreme Court,* and that no 

■ JudicBtura Acta of 1873. 1874. 187G, 1877. 1879. 1881, 1884. 1890. 1891. 1894. 
1^(99. 1902. 1009. 1910. 

' 30 A -^ Vict. c. 66, The poaition of the Palatinate Courta of Common Pleoa 
nt LsncutiT niid Durham is a little peculiar. These courts ore not iac<Hporated 

the Supruuie Court (b, 3) : but their juriadictiooB are trao^erred to the High 
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injunction or prohibition shall issue from any tribunal of that 
Court to restrain any proceeding pending in any other.' Thus. 
though, to a superficial observer, the appearance of the names of 
the old tribunals, as titles of the ' Divisions ' of the new High 
Court of Justice, may appear to indicate a mere change of 
name, the truth is very ditferent. Though the Chancery Di\-i3ion 
in practice still retains most of the business which would have 
fallen to it had it continued to be the High Court of Chancery,* 
it does so only as a matter of convenience. (Any branch or tribunal 
of the High Court can exercise, not merely all the old powers of 
Chancery, but also all the old powers of all the other tribunaU 
incorporated into the High Court ; so that, in words which are 
the keynote of the statute, ' all matters so in controversy between 
the said parties respectively may be completely and finally de- 
termined, and all multiplicity of legal proceedings concerning 
any of such raatteni avoided.' '/ 

With one matter the Royal Commission dealt delicately ; 
the first Judicature Act, boldly. It was not quite clear whether 
The Boiue *''^ scope of the Commission's enquirj' extended to the 
of Loidi highest appellate tribunals, viz. the House of Lords 
Judicial and the Judicial Committee of the Privy Council. 
Comoiittee rj-j^^ Commission made it fairly clear, however,* that 
it would welcome the abolition of that surviving feature of medie- 
valism which linked legislative and executive bodies to the judi- 
cature. The statute of 187.3 accordingly provided,^ that no 
appeal should in the future be brought from any judgment or 
order of any of the tribunals incorporated into the Supreme Court, 
to the House of Lords or the Judicial Committee. But the Judi- 
cature Act, 1873, did not take effect till November, 1875.' In 
the interval, a change of Government occurred ; and an 
amending Act of the latter year' restored the threatened juris- 
dictions. The re\ersal of the policy of 1873 has been productive 
of important results, Nearly all the decisions which, in recent 
years, have provoked strong feeling, have been decisions either of 
the House of Lords or of the Judicial Committee, which latter 
tribunal is composed, practically, of the same persons as those who 

' 8. 24 (6). ' S. 34. ' S 24 (7). ' Firat Report, pp. 20-21. • 8. M. 

' It WM intended originally, to lake effect in Noveinbcr, 1874 {a. 2) ; but thia 
cl&uw* was repealed by the Supremo Court of Judicature (Comnumeemoot) Ant. 
1.^74, s. 1. 

' Juaiputure Act. 1676 <38 4 M Vicl. c. 77) s. 2. 
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de facto exercise the appellate jurisdiction of the House of Lords,' 
These persons are not technically ' judges ' ; but " lords of appeal ' 
or members of the Judicial Committee, i.e. persons whose functions 
are, at least partially, legislative and executive. It is not known 
how far their lordships regard themselves as bound by the strict 
rules of law in dealing with appeals ; certainly their position in 
such matters, inherited as it is from remote history, is nowhere 
legally defined in documents accessible to the public. 

One other important point was involved in the first great propo- 
sal of the Royal Commission. Though, doubtless, most of the 
Confllctbu differences in the rules administered by the different 
KniM <A courts incorporated by the Judicature Act had grown 
out of differences of procedure, some of them had, in 
effect, hardened into rules of law. Still, if different legal rules 
are concerned with different subjects, the differences, though 
' inelegant ' (as a Roman jurist would have said) are not fatal 
to practical harmony. Different rules of succession to real 
and personal property have worked for ages in the same country 
without serious inconvenience. But when different tribunals 
apply different rules of law to the same subject-matter, then 
the fate of a litigant obviously depends on his choice of tribunal ; 
and, when all tribunals are fused, there must be some means of 
deciding which rule is to prevail. 

This was the object of the famous section 25 of the first Judi- 
cature Act, It dealt with the chief cases in which the rules 
of the incorporated courts differed on the same subjects; and 
decided between them. Thus, the rules of the Court of Bank- 
ruptcy differed from those of the Court of Chancery in the 
administration of insolvent estates; the rules of the Court 
of Bankruptcy were, at least partially, adopted.' The rules of 
the Court of Chancerj' differed from those of the Common Law 
Courts in many matters in which there was ' concurrent ' juris- 
diction; the rules of the Court of Chancery were preferred.' 

' Any member of the House has a right to atteod and vote at the hearing of 
Bpptuil. But appeola may Dot be 'heurd ajid determinrd' uoleaa three Lords of 
Appeals ore pruseat at the beariui BJid dctermiiiatioD (Appelliite JuriHdiction Act. 
1876, a. b). No lay p«>er has taken part in on nppeul aave 1883. 

•S. 25 (I), amended by a. 10 of the Act of 1ST6. StriotJy apeakinB. there waa no 
conflirl ; for the Court of Bankruptry at that lime only dealt with the estatca of 
living debtors. Chancery only with those o( deceased debtors. But the diderenres 
ware ft srondol. 

• 8. 36 C2)-(8). 
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!□ the principle od which damages for oolhsion between ships 
were assessed, the rule of the Conn of Admiralty differed from 
that of the Common Law Courts; the rule of Admiralty was 
adopted.' Finally, the section contains a general enactment ' 
that, in any contlict between the rules of Ekjuity and those of 
Common Law, ' with reference to the same matter,' the former 
slmll prevail. 

Before leaving this central change of the judicial system, it is 
ncceasary, even at the risk of being accused of boredom, for tin- 
Uw and historian to point out, that the Judicature Acts ha\ - 
B^utrnoi not destroyed thedistinetion between Law and Eqnii 

even in relation to the same matters. For obviini 
instance, legal estates and equitable interests in the same luiiil 
can subsist comfortably side by side, and be governed by common 
law and equitable rules respectively. Legal remedies i\r<: 
still due ex debifo jiixtllia', equitable remedies only «■ grati&. 
It is even true thai, where no considerations of Equity forbid. 
or, as it is put, ' where the equities are equal,' the strict rule of 
Law is even superior to the rule of Equity.' It is only wtierc, 
owing to a conflict between the rules of Law and of Equity, in 
the same matter, it is necessarj', if the equitable rule is to pre- 
vail, that the common law rule should be set aside, that the 
concluding clause of section 25 applies. 

Only a few words can be given to the remaining, and less 
important, recommendations of the Royal Commission. The 
second aimed at the shortening of pleadings ; and 
suggested, in effect, that, without the special leave 
of the Court, these should never exceed three in number, viz. 
(i) a brief statement of the plaintiff's claim, setting out the 
material facts, but neither the evidence nor the arguments. (2) a 
^milar brief statement of the facts on which the defendant relies, 
and (3) areply,or joinder of issue, by the plaintiff. If the defend- 
ant has any ground of action against the plaintiff, this should be 
made the subject of a counter-claim, delivered with the defence. 
Thus both claims could be tried in one action.* This recom- 
mendation was, XTrtually, adopted by the Act of 1873;' and has 
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> PitchiT V. Sauiiru (1872) L.B. 7 Ch. App. 260 (Ian 
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since been made the subject of Rules enacted in pursuance of 
the statutory authority conferred by the Acts themselves.' 

The third recommendation of the Commission was the aban- 
donment of the jury system as the sole, or, at least, the ideal 
iot7 method of trial of questions of fact. The Report 

SjMem pointed out that, owing to the increasing complexity 
of legal business, there were many cases in which a decision of 
fact by a judge, or, in complicated matters of account, by a 
referee, was far preferable to the verdict of a jury. The Com- 
mission proposed, in effect, that the plaintiff should be allowed 
to choose, among these three, his own method of trial ; sub- 
ject, in the case of objection by the defendant, to the discretion 
of the Court.' This recommendation was substantially adopted 
by the Act of 1873;* and has been the subject of careful con- 
sideration by the Rules. But the unfettered choice originally 
proposed for the plaintiff has been, in effect, substantially re- 
stricted bj' the last named authority.* The plaintiff or the de- 
fendant may insist on a trial by jurj' in cases of slander, libel, 
false imprisonment, ' seduction ,'orbreach of promise of marriage;' 
but the Court may direct a trial without a jury of any question of 
fact which, before the Act, could have been tried without a jury, 
as well as any matter requiring any prolonged examination of 
documents or accounts, or any scientific or local investigation.' 
As a matter of practice. Chancery, in spite of statutory' powers, 
rarely employed the jury system ; and this practice is confirmed 
by the Rules, which forbid the trial by jury of any matter as- 
signed by the Act of 1873 to the Chancer;' Division — except 
upon a judge's order. ^ 

The fourth recommendation of the Royal Commission con- 
templated little change in the existing practice. Owing to the 
enactments previously noticed.* almost all testimony 
(including that in the Probate, Divorce, and Admiralty 
Courts) was, in 1869, given orally at the trial. Only in Chancery 
the practice of taking e\'idence out of Court before ' Examiners' 
continued. It was proposed to adapt the Equity practice to 

' O. XtX. The Rulo» have also ictroduoed ihe praatipe of obtoiuiiie mmmiSTy 
judsment without pleadings, on n 'dpeciolly CDdoraed' writ (O. XIV). 

■Report, pp. 12-13. ' S. 56. -R. 8. C. XXXVI. 'R. 1. 

' R. 3. Tliesc mnttera ure unually tried by the Offidal Rererrm attached to the 
Court under w. 57 and 1*3 of the Act of 1875. 

' n. a. ■ Antt, pp. 343. 344. 
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that of the other Courts ; ' and this proposal was accepted by 
Parliament, subject to the reservation, that evidence on inter- 
locutory application might continue to be given by affidavit. 
The Act of 187;i, however, contained a provision that, even on 
such occasions, a witness might, on the ap]>lication of either 
party, be ordered to attend for cross-esamination.^ 

The .fifth recommendation of the Hoyal Commission was 
concerned with the sittings of the Court. Originally these were 
TermB and confined to four short 'Terms,' fixed by the ecclesias- 
Sittiiies tical calendar. But, as legal business grew, more 

and more cases were disposed of outside these strict limits; 
and thus the 'sittings' of the Courts became much more ex- 
tensive than the legal 'Terms.' Moreover, it was one of the 
few advantages of the cumbrous and antiquated sj-stem of 
Commissions, under which ordinary jury cases were tried, that 
there were no time limits to these trials; the King, though he 
was bound by statute to send judges or commissioners on circuit 
at least so many times a year, could (within mde limits) choose 
his own time for sending them. 

The Royal Commission in effect proposed,' that the sittings 
of the Court should constitute Terms ; in other words, that all 
kinds of legal business should be capable of transaction at any 
time when the Courts were sitting. Further than that, the 
Commission made a most important recommendation, to the 
efTect that, as regards the heavy business of the metropolitan 
area, in place of the existing system by which each of the three 
Common Law Courts held separate Nisi Prius sittings in London 
and Middlesex three times a year, there should be a conunon 
system of continuous sittings throughout the legal year for the 
Home Counties, in which all common law actions should be 
entered on a single list, and disposed of in rotation by as many 
judges as should be necessary, or could be spared, for the purpose. 
Even during the holding of the circuits, there were to be at least 
two Nisi Prius Courts sitting in London. Finally, the Commis- 
sion recommended that the Home Circuit, as a separate entity, 
should be abolished altogether ; its criminal work being absorbed 
by the Central Criminal Court established in 1834,* and its 

I Report, p. 14. 'Si. 3^, 37. 'First Report, pp. 15-16. 

' By the Central Criminal Court Act. 1834 (4*6 Will. IV. c. 36) lor > metro- 
politan area c^orved out of the Home Couutiee. It sits twelve times a yeat for iIm ij 
deciniou ot heavy criminal caaea. 
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ril business being absorbed by the Xisi Prius Courts for Middle- 



^ Most of these recommendations were adopted by Parliament, 
and appear in the Judicature Act, 1873. By that Act, the yearj 
is divided into Sittings and Vacations; and, for purposes ofl 
Court work, 'Terms' cease to exist.' Continuous sittings in 
London and Middlesex are provided for ; and the formerly inde+ 
pendent and fleeting Courts created by the opening of cireiiit 
commissions are, in effect, made branches of the Supreme Court.^ 
But the ancient system of issuing special commissions for each 
sitting on assise or circuit is not disturbed ; * and the proposal 
to abolish the Home Circuit is not adopted. A greater flexibility 
in the circuit system was rendered possible by the amending 
Judicature Act of 1875, which * empowered Her Majesty, by 
Order in Council, to fix the dates, seasons, and places for the 
holding of assise case^. But the somewhat hesitating sugges4 
tions of the Commission * for a re-arrangement of the basis of the 
circuit system were not adopted ; and the reform of that system' 

remains one of the most pressing needs of the present day. 

Mention has. incidentally,* been made of the ' County Courts' 
established in the nineteenth century for the local decision of 
Ctmotj disputes in small matters. The need for such tri- 
c<"^' bunals had been felt ever since the virtual disappear- 

ance of the ancient local courts of the shire and the Hundred, 
and the Courts Merchant of the chartered boroughs, at the close 
of the Middle Ages. These ancient courts had, as we have 
seen, been virtually destroyed by the rivalry of the circuit- 
system. But the machinery of the circuit-system was alto- 
gether too costly for the settlement of small disputes; and, 
when business of this kind increased, with the increase of wealth 
and population, in the eighteenth centurj', the corresponding 
Deed for cheap and speedy justice was met by the establishment, 
as occasion or urgency demanded, of special local tribunals, 
usually by virtue of private Acts of Parliament.^ But this 
system, if system it can be called, was thoroughly bad. In 

■ 8, 20. (Tbere ore still a lew dstn reflulated by tbe old Terms ; had they ato 
Mwhriiicd in the pracdiiU arrangctnects ol thr IniiB of Court.) 

« fl. 2(1, • lb<d. * 3S * 39 Vict. P. 77. ». 23. 

'Finn Report, p. 17. ' Anlt, p. 365. 

■ A list ol the txibuuala will be [ound in tbe Scbedula to the CouDtj' Courts Act 
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spite of a hesitating attempt in the year 1754' to introduce 
something like uniformity, these 'Courts of Request' or 'Con- 
science.' as they were commonly called, remained, for nearly 
another century, a mass of anomalous and isolated units, each 
governed by its own rules, and strictly limited in scope to a 
particular area. 

In the year 1846, however, a great and successful attempt 
at reform was made. By a statute of that year,' and Orders in 
Council thereunder, the whole of England and Wales 
ipped out into 'circuits,' each provided with 
one (or. in rare cases, two), professional judges, and subdivided 
into 'districts,' each provided with a Court for the decision of 
cases involving limited amounts. Each judge visits the Courts 
within his circuit at frequent intervals, and disposes of cases 
awaiting trial, in a summary manner.* Generally speaking, 
though subject to certain exceptions, a case must be tried in 
the district in which it arises, or in which the defendant lives. 
The jurisdiction of the County Court, which was limited by the 
statute of 1846 to £^ for ordinary 'Common Law' business, 
and £.500 in 'Equity' matters, has. by a later statute of 1903,* 
been increased to a limit of £100 in the former class ; and there 
is power in the High Court to remit compiilsorily any action 
within this limit for trial in a County Court, and even, if the 
plaintiff will not give security for costs, to remit any action of 
Tort where the defendant is prepared to swear that the plaintiff, 
if defeated, cannot pay costs. * Certain spedal kinds of cases. 
f.g. libel, slander, seduction, and 'breach of promise," are ex- 
cluded from the jurisdiction of the County Court.' On the 
other hand, subject to these exceptions, any Common Law case, 
however important, may, by consent of the parties, be tried in a 
County Court.^ 



' 37 Geo. II, c. 10. (The apl is an admirBhle Rxamplo of the 'ommbua' 
of the eighteenth century. It dcnla with the destruction of turnpikea. the 
■ioD of the powers of the Truiteea of the Brituh Miueum, the iera ol Ji 
Clerks, the offeaces of WBeeouers. and other miftccUaiieiiua mattera.) 

"94 10 Vict, c, 93. (It hm lieen repealed, but largely re^^naeted, by the ' 
Crmrt» Art. 1888. at prpsent the chitf authoKty on the aubject.) 

' It ia pOBsiblo for the judge to order, either upon or without the request o( 
party, a trial hy jury. But auch cusea aru ran-; and, in any event, there un n 
pleadinKa. 

;. 42 (CouDly Courta Act. 1903). 
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In addition to its ordinary 'Common Law' and 'Equity' 
business, a County Court specially selected by Order in Council 
Aimiitits ^^ ^'^ ^^ Parliament for the purpose, may exercise 
"m^*"*" Admiralty jurisidictioo up to £300 (if the claim is fori 
Jurisdlctioa towage, necessaries, or wages, only up to £150),' and, 
bankruptcy jurisdiction up to any amount.* Moreover, there'j 
bas been a tendency in recent years to throw upon the County \ 
Court judges a large amount of quasi -judicial or administrative 
business. Thus, they may be called upon to decide disputes 
under the Friendly Societies Act, and to assess compensation 
as arbitrators under the Agricultural Holdings Acts and the 
Workmen's Compensation Act. In the latter respect, their 
functions are of great and growing importance. 

Finally, a few words must be said about the uninteresting 
but important subject of bankruptcy jurisdiction, or the process 
BtQhmptej ^y which the property of an insolvent debtor is 
PTocodure realized for the benefit of his creditors, in proportion 
to their proved claims. 

Whether or not any informal bankruptcy process existed at 
the common law, or was practised in any of the old local courts 
administering the Law Merchant, it seems impossible at present , 
to soy ; but the former alternative, at least, is unlikely. The ■ 
essence of bankruptcy proceedings is, that all creditors shall be . 
paid rateably ; and, with the machinery for enforcing individual 
debts which was available in the King's Courts from the thir- 
teenth century onwards, it is unlikely that any customary process 
would have sufEced to restrain the individual creditor from 
StamiM ol stealing a march upon his fellows. But the statutory 
Henry vm process begins so far back as the year 1542, when 
an 'Act against such persons as do make Bankrupt' was passed 
by Henry VIH's Parliament.* This statute adopts a sharp 
way with offenders ; empowering a quorum of certain high 
officials (Chancellor, Treasurer, President of the Council, Privy 
Seal, and the Chief Justices) to ' take such order ' with their 
bodies and property (lands as well as chattels) aa shall be neces- 
sary to pay all their debts in full, or, at least, rateably. Of the 
familiar features of modern bankruptcy process, we notice 

■ County Courta Admiralty Juriwlictiaa Act, 1868, n. 2, 3, fi. (By coiuaat 
the vaouDt may be ua1in>it«d.) 

> Bankruptcy Aot. 1883, nu 92, 95-100. ' 34 A 3S Hm. VUI. o. ' 
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^H already, in the Act of Henry ^1I1, the power to summon anH 

^H examine peraons believed to be concealing property of the baiik- 

^H nipt,' to deal with ficlitiouM or collusive claims against t\w 

^H bankrupt,* and to punish abseonding debtors.^ But the remedi. ■ 

^H of the creditor were only to be suspended, not extinguished, li 

^H the bankruptcy. The debtor was to remain legally liable. :i 

^H before, for the unpaid balances of all his debts.' 
^H The statute of Henry Ylll was not. in terms, confined to 

^H merchants. But it appears to have been so regarded in prac- 

^H And Eliza- t'^^^ '• ^"f <^"^ "^ t^c first cares of the statute of KUza- 

^M teth beth is to define the class of merchants capable of 

^B being made bankrupt.'' This statute marks a great advance in 

^H the development of bankruptcy procedure. It carefully eiiu- 

^H merates' 'acts of bankruptcy,' i.e. such acts of a debtor as will 

^H justify the Court in commencing bankruptcy process against 

^H him. It provides ^ that the bankrupt and his property shall 

^H be handed over to a body of 'Commissioners' appointed by 

^f the Lord Chancellor under the Great Seal, who are to realize 
the property for the benefit of the creditors, and are, for that 
purpose, invested with large powers, both over the bankrupt 
himself, and persons suspected of colluding with him.* Property 

^1 acquired by the bankrupt after the commencement of the bank- 

^f ruptcy is likewise to be made available, through the Cummi?- 

^B sioners, for the payment of his debts.* A bankrupt failing tn 

^M surrender himself to his Commissioners after due proclamation, 

^B is to be deemed an outlaw ; and any one sheltering him is to be 

^M liable to fine or imprisonment.^" 

^M An amending statute of the year 1603 introduced " the now 
^M important feature of the formal 'examination' of the bank- 
^1 rupt as to the conduct of his affairs, and made an important 
^H relaxation in the medie^'aI rule against the assignment of choses 
^B in action," by allowing debts due to the bankrupt to be sold by 
^B his Commissioners." In 16(}2 it was deemed necessary, in con- 
^B sequence of the decision in Sir John WolMenholmea Case, de- 
^B livered by the Upper Bench in 1653, to pass a statute'* declar- 
es jng that shareholders in the privileged East India and Guinea 

L 
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int-stock Companies should not, merely as such, be liable to 
s baukrupt. 

The early eighteenth eenturj' is remarkable for the first sign 
of any relenting from the pitiless severity of 'tis predecessors 
Act of Ann towards the mifortunate merchant. A statute of the 
year 1705 ' permits an allowance for maintenance to 
be made to a bankrupt who duly surrenders, and, even more 
important, grants him his 'discharge' from all debts owing at 
the commencement of his bankruptcy,' A significant provision 
of the same statute also forbids any allowance for 'eating or 
drinking' of the Commissioners or other persons at meeting of 
creditors.* . 

Apparently, however, this leniency was not without its dan- 
gers; for we notice a distinctly severer tone in the next great 
Suioieof bankruptcy statute, passed in 1732.* Thb Act 
'73J seems even to hint that people deliberately 'brought 

on' their own bankruptcies for the sake of getting rid of their 
liabilities ; and it both increases the list of bankruptcy offences,'' 
and extends the definition of persons liable to be made bank- 
rupt." The bankrupt is not to obtain his discharge, unless a 
certificate of due compliance with the law is furnished by his 
Commissioners, with the consent of four-fifths of the creditors, 
to the Lord Chancellor.' The Act of 17.32 is also interesting asi 
introducing^ the in-stitution of the 'assignee,' appointed aC 
first by the Commissioners, afterwards by the creditors, to give; 
closer attention to the affairs of the bankrupt than was possible 
for the Commissioners. 

The consolidating and amending Bankruptcy Act of 1825* 
does not contain any features of startling novelty ; though 

, „ mention may be made of the preferential payment 
Act of tBis , , ,■ ,0 ., '^ . . .r Vi 

of workmen s wages, the power given to the Com- 
missioner.-} to 'bar' the estates tail of the bankrupt," and to 
nine-tenths in value of the creditors to accept a 'composition' 
from the debtor in lieu of continuing the bankruptcy proceed- 
ings," and the limitation of the landlord's right to distrain on 



4 A 6 Anne, c 



1 (or 4 Amic. c. 17). 



• 3. 8, ' S. 21. 

(bftBken. brokers, nod fscton). 

' S. 10. ' 9. 30. '6 Geo. IV. r. 26. « 3. 48. 

" a, OS, The precedinK section seeoiB to contaia s forEahsdowioB ot the policy 

alMrvurda adopted in tbe Act tor the Abolition of Fiaca aad ReooTCTiai. 

"B. 133. 
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the bankrupt's goods to one year's arrears of rent.' But i 
radical change in the machinery of bankruptcy administration 
took place in 1831.' when the formerly independent groups of 
Commissioners gave way to a Court of Bankruptcy with a 
I Chief and three ' puisne ' judges, of whom three were to act as 
' a Court of Review or appeal, and a staff of subordinate ' Com- 
' missioners' acting under the 'fiat' of the Court.' There can 
he little doubt that the system of independent Commissioners 
was thoroughly bad ; but it may be doubted whether the scheme 
of 1831 was a great improvement upon it. For the Act of 1831 
saddled upon the country not merely the judicial staff of the 
, new Court, and the Londqn and country Commissioners, but a 
staff (not to exceed thirty) of ' official assignees,' * to assist the 
'creditors' assignees' appointed under the statute of 1732. 
However, in 1842,* the country Commissioners were abolished, 
and country bankruptcies removed to the local District Courts 
set up under the Act. The same statute * took away the power 
of the creditors to veto the grant of the debtor's discharge, and 
left the latter entirely to the discretion of the Court. 

In the year 1847 came a curious and, apparently, inconsistent 
statute,^ Ou the one hand, it abolished' the ' Court of Review ' 
set up in 1825, as well as the office of Chief Judge ; 
' ' tran^erring its jurisdiction to a Vice-Chancellor to 
be designated by the Lord Chancellor for the purpose.* It 
also transferred the jurisdiction of the ' District ' or local Bank- 
ruptcy Courts set up under the Act of 1842 to the newly-estab- 
lished County Courts.'" On the other hand, it established a 
new Court for the Relief of Insolvent Debtors," i.e. for the 
benefit of those insolvent non-mercantile persons who, though 
incapable of being made bankrupt, were yet able, by surrender- 
ing their property, to escape imprisonment for debt, under the 
provisions of an Act of the year 1809.'* 

' S. 74. '14 2 Will. rV, c. 66. 

•14 2 Will. rV. c, 56. •- I. ' S. 22. 

» S A a Viot. 0. 122. a>. 40. 59. • S. 39. 

' 10 4 11 Vict. c. 102. 'Sa. 1. 2. 

■ On ths oatabtishmeat at the Court of Appeal in Chancery, in the y«nr IBSl, 
the appellate jurisdiclion in Bankruptcy vaa tranBTerrw] to the Lords Jua" 
then crcatHl (14 A 16 Vict. o. 83. B, 7.) 

" 10 4 11 Vict. 0. 102. ». i. 
" Ibid. 
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In 1849 came another great consolidating statute,' without 
ubstanttal change in principle. True that it continues the 
tendency,' previously begun, of eliminating quasi- 
independent Commissioners, But in other respects 
it does not seriously depart from the scheme of 1S25; though 
it further enlarges the definition of a ' trader,' ' adds failure to 
comply with a (Debtor's) Summons to the list of ' acts of bank- 
ruptcy," * and introduces^ the rule by which the creditors' 
representative is entitled to ' disclaim ' a lease or other con- 
tinuous obligation of the bankrupt, so as to capitalize at once 
all claims in respect of it. 

The first of the modern Bankruptcy codes may be said to be 
that of 1861." It abolished the fundamental distinction, which 
had existed so long, between the trader and the non- 
trader, and made every adult person (other than a| 
married woman) liable to be declared bankrupt.' As a natural 
consequence, it also abolished the Court for the Relief of Insol- 
vent Debtors ; * and put the crown on a tendency, long manifest, 
by doing away with ' Commissioners ' and transferring the con- 
trol of the creditors' assignees to the Registrars of the Court.* 
It added a further safeguard against abuse of bankruptcy process I 
by placing conditions on the grant of an order of discharge,'" 

The Bankruptcy Act, 1869, however, manifested a distinct 
reaction against the tendency to Iteep a tight official hand on 
the administration of a bankrupt's estate. The policy 
of 1869 was to entrust everything to the creditors in 
the belief that motives of self-interest would produce efficiency. 
The ' ofBcial assignee ' of the Court was entirely abolished," in 
favour of the creditors' assignee, or ' trustee,' who was to be 
supervised by a Committee of Inspection, elected by the credi- 
tors from among their own number." To prevent undue leniency, 
however, further restrictions and limitations were placed" on 
the grant of the bankrupt's discharge. The Act of 1869 13, 
further, important as introducing the well-known 'voluntary 
settlement ' clause,'* by virtue of which voluntary dispositions of 
property', even though perfectly bond fide, are set aside as of 
course, if the settler's bankruptcy follows within a limited time. 



Actof tS6g 



' 12 t 13 Viet. 0. 106. • 8. 7. • S 

• B. 145. ' 2* 4 25 Viot. o. 134. ' 8. 611. 

I* S. 1B9. " 32 A 33 Viot. o. 71. •. I* (1). " Ibid. (3). 



66. * 8. 78. 

« S. I. • 8. 4. 

" S. 48. " 8. Bi. 
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In that Act, however, the settlement clause only applied to a 
trader. The Act also contained ' an elaborate scheme of volun- 
tary ■ liquidation by arrangement,' by which creditors might, if 
ihey pleased, dispense entirely with the assistance of the Court, 
as well as a renewal of the policy of 1825, by which, after the 
passing of an ' extraordinary ' resolution, duly confirmed, the 
creditors might simply accept a ' composition ' offered by : 
debtor, without further process.' 

Unfortunately, however, the confidence in enlightened i ^^ 
interest manifested by the Act of 1869, did not prove to be 
entirely justified. In fact, the psychologj' of its framers was at 
fault. They failed to realize, that a busy tradesman or pro- 
fessional man would far rather ' write off ' a moderate loss, a 
have done with It, than waste time in attending creditoi 
meetings or investigating his debtor's accounts. The inevital| 
consequence of this fact was, that, under the Act of 1869, baqj 
juptcy proceedings tended to fall entirely into the hands i 
lawyers and accountants, whose zeal for despatch and econon] 
Was apt to wane, in the face of indifference on the part of those 
who should have been their constant critics. Accordingly, in 
the year 1883, Mr. Joseph Chamberlain, then President of the 
Board of Trade, determined upon a radical change of poliq 
I and the statute of that year is as remarkable for its insistei 
' on State control as was its predecessor of 1S69 for its confident 
in laiaaez-faire. 

By virtue of the Bankruptcy Act, 1883,' and its amending 
of 1890,* as soon as a bankruptcy petition is presented against 
' Act* of 1S83 debtor, a ' receiving order ' may be made by 1 
ud li^ Court, which will entitle the Official Receiver of t 
Board of Trade to assume control, in the interest of the c 
tors, of all the debtor's property.^ Of course, if, on the heai 
of the petition, it is dismissed, the receiving order will be c 
celled; but its value to the creditors, as a precaution, 
hardly be over-estimated. On adjudication, the property (pi* 
ent and future) of the bankrupt (as he now is) vests in 1 
Official Keceiver,' unless and until a trustee is appointed by t 
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' S. 12fi. » S. 126. ■ 46 4 47 Viot. o. 62. 

' M 4 64 Vict. c. 71. t Art of 1883. b. 5. 
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tlitors; and the summoning and direction of creditors' meet- 
ings, and the conduct of the debtor's examination, are largely 
in the hands of the same official, acting under the supervision 
of the Registrar of the Court.' Further, the Board of Trade is ■ 
charged, not only with the appointment and control of Official 
Receivers, who are its servants, but with the audit of trustees" 
accounts,^ the removal of incapable, defaulting, or misbehaving 
trustees,* and tlie appointment of trustees in those cases in 
which the creditors fail to appoint.* Other noticeable features 
of the Act of 188:j are, the provision for the expeditious con- 
duct of ' small bankruptcies," ^ and. of the Act of 1890, that 
for the actual winding up in bankruptcy of the estates of deceased 
insolvents,* and severe restrictions on the granting and opera- 
tion of an order of discharge.' Notwithstanding all these pre- 
cautions, the working of bankruptcy procedure still leaves much 
opening for criticism ; and new legislation is believed to be 
Xintemplated. 

pSB2] 2 Ch. 13S) vests at once iu tuB truster, leaseholds aod other property do tiot, 
■ntil olBimed by the trustee, st ony mte in favour of bond fidf purchaaerH for valua 
' rat thi^ bankrupt {Cohm t. MitcMl (1890) 15 Q.B.D. 262). 

' Act of 1SS3, t- 99, (The old Court of Baokruptpy was, by the Act at 1883 
3 (2) } tacigod in the Supreme Court of Judicature; and its jurisdiction ia 
' eable by a Judge at the High Court 'ooNgDcd' for the purpose.) 
it of 1883, s "" 



!t of 1: 



I. 19. 



• Act of iaS3. 1 
' S. 121. 

' S. 22. (The rules of admiiustratioa applicable in biuilcruptcy had been partly 
3 the administratioa of insolvent estates ia Chauuery by a. 10 of the 
cature Act, 187fi). 
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niottgaaes. und, 210. 


tenant in taU. by, 118, ^H 


protpdurp, 164. 


Fines (penalties), ^^H 


Equity tu a ontJemeDt, 334. 225. 


in nopybolds. I7B. ^H 


BicheBt. 36, 41, 84, 85. 218, 3iy. 


on aliunation, 238. ^H 


E«ie,0. 


on descent. 34. ^H 


EsUM pur autn vie. 106. 230. 


Fire, liabiUty for damftge doM MH 


Gsloppel. 111. 112. 


Fitshcrbert, 81. 83. 161. ]^l 


Kotoven. 04. 


and Justices of the Peaoe, ISS^H 


ElbdinB. w-o ■-EthdiiiE.- 




Elh8lr«i. dooms o[. IB. 


Fine Kniglila- Com. 334. ^M 


Evidence. 


Folc-lsnd, 12. 13. ^M 


oral. Bee' Witnewee.' 


FoUowing the trail. 7. ^1 


written, see ■Statute of Frttiid».' 


Forcible En(r)\ Statutes of, ITS. OfT 


■Eicepttona.' 43, 


FoKeiture. civil, 103, 108. 210, 241-M 


Excbaoge. tulla of, 126-I2S. 


342. 


Eicheiqucr. Court o(, ave "Courl.' 


lor felony. 41. 


Equity iufudiction of. 235. 


Formedon. tee ' Writs.' 


Orden of. see 'Kulee snd Orden.' 




Kichequerof Reiis, Bee 'CoartB.' 


Franchises. 92. 


ExduNjuer (Pics) Rolls, 24. 


FraoWalmoisn. 29-31. 


Execution, public. 342. 


Frauds. Statute ot. 105. 220-3 


Eierutor, 


295. 298. 299. 303. 304, « 


«dniiQi«tration of assets by. 236. 


Amendment Aot. 308. 




Friars and uses ot land. SO. 


»nd heir. 111. 


■Fusion' ot Law and Equity, SH 


liability for debts of decreased, 130. 


Future interests in bind, 83. 


299. 


Fyrdwite. 10. 






takes rmidue undisposed of. 131, 267. 


Gagk, see 'PleJgB,' 




Gavelkind. 31,35. 




General CouudI of the Bar. 300. 




General SessionB. see "Quarter M 


Faltobit System, introduction of, 316. 


■General Warrants.' 277. 335. 




Gewtb, 5. 10. 


TalUl Accidents Acts, 307. 308. 


Glanville'a treatise, 24. 


Fealty. 32. 


Action of DeW, 133. 


Pec nmple. 87. 103. 


eoniracta, 66. 66, 136. 


Fee tail, see ■ Entails.' 


Dovenaat, 135. 


Feel ot Fine*, see 'FioM.' 


pledgfofland. 124. 


Felony. 


light to aUeoat«, 3S, 


appeal ot, 42. 165. 


terms ot yean. SO. 


appcBninPeof, 41. 


'Grace,' 208-213. 




Grand Aaaise, 23, 40, 103. 


Feoffee to usee, 06, 




Feoffment, 106, 265, 


GranU. 118. 264. 266. 






charl^ni of, 107. 




deed of. 16.^. 


Hahrnt Corpia. 333-335. 


mortgage by, 135. 




tortious operation ot, 107, 132, 355. 


25S-3«0. 


transfer by, 254. 


and ronlrafta in rfatnilit ot 


^^ F«rtn, S8. 


321. 


^^^^K Fennors. and ttoste, 91. 


Bind musi Bani lathrtn, W. ■ 
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Harbourinc. 147. I Jury. 

HArdwicke. Lord. 211. 214, 270. 297. df>^ J compoiitioQ ol. 47. 162. 



Heir. 

ftDd executor. 111. 

li&btUty for deceaaedfl debts. 62-M, 
Henry I. Laws of. 18. 
Henry II. reforms of. 48. 49. 
HertdUas^dl. 
HcriotA, 34. 
Holt. Lord. 302. 303. 
Hooia«e, 32. 109. 
'Hue and Cr>\' see 'BootlcM Off( 
Hundred. &nd Grand Jury. 40. 
Hundred. Ordinance of the. ll. 
Hundred RolU. 28. 72. 
Husband, and wife's property. 
* Married Women.* 



221. 

Improrement of land. 246. 
Indosures. see * Endosures.* 
Incorporated Laws Society, aee 'Law 

Society.' 
Incorporeal hereditamenti. 92HI5. 
Indictments. 151. 158. 
Infants. ''. ' 

contracts of. 304. a05. 

settlements of . 304. 
Inheritance, 35. 87. 219. 220. 

chance in law of. 64. 66, 111. 251. ' 
Injunction and Chancery jarisdicCioii. 
144. 166. 209. 284. 

Common Law Courts, 360. 
Inns of Chancery. 

decay of. 203. 

history ol. 202. 
Inns of Court, 

later history of. 199-201. 

settlement ol eommoo lawyen in, 
20. 
Inquests, 

knicbts fees, 24. 37 n., 48. 

sheriirs.40. 

tenants m eapUe, 24. 
Inrolments, Statute of, 120. 
InaHtuta CmUi, 18. 
Insurance (National) Act. 381. 

companies and liiiiited liability, 290. 
Interest, see 'Usury.' 
Inlertiaiio, S. 

Intestacy, see 'SiiffwJun. Law ol.' 
Intrusion. 107. 
'Isidore.' ps, 21. 



Jkktll. Sir Joseph. 214. 
Jervis' Acts, 340,341. 
J'JAtwStoek ^Companies, 

n»es.' 
Jones. Sit William. 302. 
Judicature Acts, 364-372. 



copy of 'panel.' 336. 

of accusation (Grand Jury). 51. 152. 

179.332. 
oricin of. 48. 162. 
partial abolition of. 369. 
pett> jury. 51. 152, 332. 
trial by, 43. 45-54. 162. 
Justices of the Peace. ISO. 
appotntoKM of. 153. 
marriace before, 178. 
powers ol. 152- 154. 
Sir John JervM* ^orta. 340. 3U. 
smaO debts coor^ 179. 
fecial privileges of. 340. 

KsBPKB, Lord, 208. 
Kenyon. Lord, 229. 
Kins, and 

criminal law. 10. 11. 

feudal jurisdictioii, 48. 

land law. 13, 26-38. 

local moots, 39. 

trial by jury. 48. 

wtH ol summon, 43. 
King's Counsel. 199-200. 
Knight senriee. 29. 



Labouk, regnlatioD cC. 



Labourers. Statutes ol, 147. I48» UOl 313. 
13. 



Last, 6. 
Lambard, 150, 152. 



ocaii. 

Land-hlafoffd. 6. 

6. 

'Wat' 

Larceny, appeal ol, see 'Appeals.* 
Latiiai, see 'Writa.' 
Law Mciefaani, 40, 1S7, 235. 297. 
'Law Beports.' the. 193-196. 
Law Society. The. 904-S06. 

entry, and ouster.' 177. 



by limitwi owBers. 947. 
by mortgsgres and 
Leet sessioos ol High 

in the Cwnmou Jmw 




Lecalproli 



ol. 19»-2D6. 



19. 



Legm Hemriei {Prian), 18. 
Legm WiOdmi, or LHs Wi 

Leia WtBiamte. 18. 19. 60. 
Le mori tauU U wif, 107. 
Letters Patent, see 'Patents.' 
Lex MvcaU/na (Malynes), 75. 12H. 
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LnSoJtM. 4. \ Jjlodu, Lnandi Fina. 76. lis. 


^^H 


lex Terra. 17. \ / 


M >nopli<«,^3fr.' 1 






omUeg'PatcDta.' 






jS<rffd-ATta>lor. anise of. 49. 1 




LiwmiingAetand copyright, 191, 27T-.2Wr 


Mortgage ancestral, 352. 






Mortgages. 66. 123-128, 216, 216, 2ls- 




land. 353. 364. 1 


360. 262. 




peraonalty. 361. 1 


MortKages and mortBagors, etalutorj 




and see ' Proscription.* 


powers of, 248. 






Mortmain. 31. 96, 106. 106. > 




of. 17S-1S2. 






Livery of sciiin, nee ■ ' eoflment." 


Nam. see 'Distress.' 




Local rUBlom and cpyholdB, 31, 32. 


Warrafw, 161. 




Locku KiDg-a Ai^ts. 61.252. 


NavigaUon Acts, 292. 293. 




Loadou. law of 8Jccf«ion in, 368. 269. 


Negligence, see ' Nou-feasance.' 




Lordi. HouBo of. judicial fuactioda 






abolUhed. 366. 


New Inn, 203. 




Lnrdgliip, recognition of, 84, 


Newspaper Libels. 3O0, 310. 




Lynch law, 10, 


.Va ArtftHif in Itncmtniu, 116. 
NoD-feasance, liabiUty lor, 138. 139. 313. 




Maona Carta. 


313. 




intffltntO BUCCPBBLOQ. 60. 


North. Roger, on ■aeetiami.' 347.348. 






barristers and attorneys, 203. 
bis brother's settlement. 223. 
■Worthampton, Assise of, 23, 41, 42, 46. 




trial by iur>-, 48. V 




Maintennnec. 86, 143. 144, 176, 241. 




a criminal olTcnoe. 143. 


63, 158. • 




Malberg Gloases. 4. 


Novel Disseidn, Assise ol, 23,. CO. «^ 






94, 126, 163. 3m 






Nuisance, 94. 143. ^M 




Maanbot, 0. 


■ 




MftDfi&Gld. Lord. 230. 234. 


Oath-Helperb, 9, 47. ^M 




Market overt, 156, 


and see ' Wager of Law.' ^H 




Marriage law, schpinc of Uttle Pariia- 


fWio rf AM. writ of. 43. J^M 




meat. I7S. 


Oferhymes. 10. ^M 




Marriage, right of, 34. 


Official Referees. 369. ^ 




Married women. 


Old Age Pensions Act. 331. ^ 




eontracl« of. 222. 305. 306. 


Once a mortgage,- etc., 3IS. 




equity to a settlement, 223. 224. 


Otdeal, trial by. 9, 10. 41. 46. 




powers of disposition. 234. 305,306. 


Orders in CouncU, IST. 188. 




property of, 222-326, 306. 306, 


Ouaterlemain, 238. 






Outlawry (civil), 170. ^m 




torts of. 222.306. 








Paruauent, sovereignty of, 185. ^^| 




Master and Servant Act, 1867. 331, 323, 






Master of the Rolls, 


Partition, 105. ^H 




oontroveniy as to jurisdiction of. 


Passing off, see 'Trade nam.' ^M 




213. 214. 


Patents — . ^^H 




office ol, 213. 


Aetof 1SS3. 285. ^^1 




solicitors, and, 206. 


Acts of 1907, 2SS. I^^l 






history of. 283-287. ^H 




214. 


origin of. 138. ^^H 




Masters iu Chancery. 312. 213, 361. 


Regtster of. 286. ^^M 




Morohaut Shipping Acts. 384. 


'Peaceful picketing,' 333, 324, 829. ^H 




Merchot, 34. 






Merton. BUtut« of, 22. 262. 363. 


"S^H 




Mesne, writ of, 33. 


Feel's Acts. 338. 339. ^^M 




MeuhU n-a uivlt. 59. 


Peers, tried by, 48 a. - ^^M 






Peine /orttcl dun, 51. ^H 


1 


Military tonure«, abolition of. 337-239. 





HEi 


JHT^H 


^^^m 


^^^^^1 


V « INDEX 387^1 


HMoniuiace sep ' SatisTactioa ■ 


ReeiMi^r of Writa. 45. 77. ^H 


People's lUnka. G, 19. 


Regiatration Of Bills of Sale, 273. ^^1 




RegistraUon of tiUes. 180. 266-261. ^^1 


pctuities.' 


Release, 121, 122. ^^H 


Petty Aasisea. see ' Aiaaea.' 


statutory 123. ^^H 


Petty 'Cflsioui. 153. 


Relief against forfeiture. 242. ^H 


Ple^JlQgg- 


ReUefs, 33. ^H 


Equity. 163, 164. 




forro of, 162. 163. 




ID EagUah, 161 n. 31S, 349. 


Remitter, 107. ^^1 


oral. 161. 


Rent ehorgc, 94. ^^1 


rofomi ol, 368, 36B. 


service. 33, 04. ^H 


written, lai. 


Repleirin, 9. 44. 172. ^^H 


Pladge. 13. 19, SO, 124. 


Rtplia^io. 1B2. ^^H 


Police, modem, 339. 


Reports |oC caeesj, 80. 190-195. ^^1 


Pom. writ ot. sec- WriM.' 


Reputed ownership, 271. ^^1 


Poor Priaonera' Defeaee Act. 344. 




Possession - 


Restitution, see 'Writs.' ^^H 


and seidii, 89, 99. 100. 


Restraint on antieipatian. 23S. ^^M 




of trade. 236. ^^^^H 




Retainer. ^^^^^H 


Possessory SBsiscs, see ■Assises.' 


^^^^^H 


Practice-books. 101. 196. 197. 




ProfeteucB, 236. 


Right. Writ of, see Writs.' -^^^^^1 




RoUc, G. J., and the Action of Eject- 


Primogeniture. 35. 


ment. 177. 




RoU of solIcitoiB. 201. 205- 


Prii-Ueee. see -Writs.- 


RolU, Master of the, see -Master of the 


Probate procedure. 182. 


RolU.- 




Roman Law — 


Parliameot. 181. 


and the Common Law. 19. 


Proclamations, 117, 118. 187. 


an BD authority in Engliah Courlii, 


Proctors, 204. 


196. 


ProcurioK breach of conttsot, 147, 14S, 


Corpus Juri, of Justinian, 19. 


325. 


influence in England secret. 20. 


Provisions o/ Oxford, 23. 






20. 




spread to England, 19, 20. 


Purveyance, 238. 


Rotuli Curiae Rtoit, 24. 




Royal ComimsaionB on — 


Quadripartilut. 18. 


civil procedure, 357. 


Quare imp«lU. 93 n. 






criminallaw. 338. 341. 




Rule against Perpetuities. 226, 244. 


juriadietioD of. 162. 


Rules and Orders of Court, 188-190, 3.il, 




362. 


Quia Bmptora. 1D2. 105. 109, 238. 




Quod Permitlai. see ' Writs." 


S*HCTCART. prii-ilege of. 158-160. 




Satisfaction, doctrine of. 23-2. 


Quo Warranto, 72. 


Scandalum Magnatum. 146. 




Sci. Fa., abolished as to patents, 388. 


Ratipication. see Infants.- 


Scriveners, 202. 




Seutsge. 33. 


Real Actions — 




aboUtion of. 363. 361. 


Beisin — 


doeay of. 176. 


abeyance of, 85. 


esUblishtiient of, 47. 49-51, 57, 93. 


advowsonsand, 93. 


112. 113. 


Bracton and terms of years, 80. 




petty assises and, 49. 


^^Eiecovery. tee 'Common Recovery.' 


pledKes and, 124. ^^ 



H 888 ^^^1 


^H 








^^H tiroteolioii ot. 90. 


Subpoena, see 'Writa.' ^^M 


^H SeldcD Society publir'atiouB. 143. 


Subrogation, See ' MarahallinK. ' ^^H 


^H Semper futrunl truiiti. 1 17. 


Substitution, 37, 106, 109. ^^ 


^^M riepuritte u«, see ' Mnnied Worooo.' 


Succession, law ot. 60-65. 266-271'. 


^^H iwQUNtration. :J10. 


Suit of Court, 32, 


^H HerjeanM, 161, 198, 199. 


Summary Jurisdiction, aee 'JuBtiooa of 


^H Service, and tenare. 33. 


the Peace.' 


^H Servitudes. 93. 




^V SoMOns — 




^H Petty, ace 'Polty Scaaiuiu.' 




^H Quarter, ki- 'Quarter Seujona.' 




^B Settled Estates Acts, 244. 24A. 


Tackinq, 21S. 


^H Settled Land Acta, 347-249. 


Toff VaU CoMt. 327, 328. 




Tail 


^^1 Severanoe of revcraioQ, 242, 


estate, sec 'Tenant in tail.' 


^H .Serl, 21. 


tenant in. 'Teaunt in tail.' 


^^M ShATEs. see 'CompuDiea.' 


■Tallarum; Ca.«,' 88. 173 n. 


^B eherifl- 


Tenant — 


^^H proliminary enquiry in crimioat pro- 


for life, and warranty. 112. 


^H codure, 40. 


and waste, 91. 


^H writ of ■ummona. and. 44. 169. 


mortgage, and improvements 


^M BhipB - 


248. 


^V biUs al aale of, 293, 294. 


tor years, 83-101. 


^^t divigioD into ahareH. 2V>3. 


aod warranty. 112. 


^H Merchant ShippiiiR Acln, 294. 






and waste. 91. 


^K| regiBter of. 293. 


io taU, 107, 113, 118, 341. 348, 31 


^^H FSittingB (uf the Courts), see 'Tpirits.' 


Tenure — 


^B -"i^ MembfTS- Cote. 334. 


abijIiUon of military. 237-240- 




advowBODS held by. 93, 


^V SmaU Debts CourU — 


appearance of principle, 12. 


^^1 set up in l!4th century, .IS, 


common and local, 32. 




conversion ol People's Ranks ii 


^B Socage, 28. 


19. 




free and unlree. 31. 


^^m 23K. 


incidcntsof, 31,95. 313. 




under William the Conqueror, 27, 




TermB<Court).370, 371. 




Terms ot years, 88-00. 


^H South Sea Bubble. SDd Cbaiicury fuods. 




^^H 




^^H South 3(a Company, 287. 


GUnville's view of, 88, 




mortgages by, 136, 


^B fipedfic recovery ol dmtteki, 57-60. 200, 


recovery in Ejectraeat, 173-175,. 


^H 360. 


Teswmeut, sen 'Will.' 


^H Spelmui, on 'fole-laod.' 12 n. 


Teit-books — 


^H staple. Statute of the, 126. 


as authorities in En^h court*, 


^^V Star Chamber, sco 'Court.' 


early, 23, 80, 121. . 


^^B Slate aetion — 


Thegn. 6, 7. 10. 










^H Btationors' Compaay. history and pow- 




^m era, 27U-279. 


Theow. 6, 


^H status system of early EiiBlaod, 5. 


Thuriow, Lord, 225, 


^H Statutes (generally). 32, 70, 186. 187. 


■Tied houses.' 233. 


^H SlBtutcs. Mcrrhant and Staple, 126, 


TihC-huiia,9. 


^B Stipendiary Magistrates, 337. 338, 341. 


Timber, mortgagee in possosHwn 


^H and sM 'Justices of the Peace.' 
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Tolt. 61. 

Tonens syatpm. 256. 

Tortious optratioD, «ee ' Feoffmeiit.' 

TorM — 

development of. 67. 

hiatoiy ot, 132-148, 307-313. 

law of persooal property and, 123. 

inarricd womea. oC, 305. 

Btatutory, 147. 
Trade Uigputea Act, 329. 
Trade marks ^ 

Reaistration .4ots, 2S5, 286. 
Trade uaitiea, 284. 
Trade Unions, 315-317, 319-331. 
Trail, following the, see 'FollowiDg the 

Trail.' 
TranaportatioD, 337. 
Treason, Law ot. 149. 161. 

appeals of, 165. 

[arfeiturc of copyholds for. 218. 

forfeiture ot entailed estatet, 244. 

trials for, 336, 337. 
Trespass, see 'Writs.' 
Trover, 141, 142,209. 
Trusts — 

aftcT Restoration. 218-222. 

Ktututc of Frauds, and, 220. 

Statute of Uses, and, 100, 101, 218. 

Undertaking, see 'Assumpsit.' 
Uniformity ot Prorese, 349-3S1. 
Uw's of land, 05-101, 218. 

origin o!. 95. 

protection ot, 97. 

rceognitjon ot tuture uses, 104. 

sprinRins and shittioE, 120. 

upon USPS, 100. 

wills ot. )04. ' 
L'acs, Statute of, 99-101, 104, 118, 110, 



pfFcols of, S 



>t within Statute, 100. 



Valuable eonsidenition, see 'Conmd- 

Vif de Nam. gee ' Distress.' 
Vendor and Purchaser Act, 266. 
'Venue' abolished. 351. 
Vifgaae. see 'Mortgage.' 
Villi^ngage. 38. 35 
VinonradofT, P.. 

discovery of Braeton's Notebook. 
25. 

on 'tole-land.' 12. 

on villainage. 28. 
Vouchers, Statute ot. 110. 
Vouching to wurtuity, see 'WairftDty.' 



Waobr of law, 40. 68. 133, 140-142, 

168, 301, 361. 
Wages, Bied by law, 313-315. 
Warranty. II. 50. 56. 5S, 87,89, 109- 
113. 308. 

commenring by diaaeisin, 112. 
Waste, 90-92. 

equitable, 92. 
Wed, 10, 13. 
Welsh Laws. 5. 
Wergilds, 5, 8,9, 11, 168. 
West, William, see ' StpnboUugravhia.' 
Westbury, Lord, 262. 
Westminster, Provisions ot, 22. 

Statute of, 262. 

and see ' Dt Donii.' 
William the Conqueror, 'Laws' ol, 

IS. 19. 
Willi — 

Act ot 1837, 270. 

Chancery jurisdiction in. 227. 

domicile, 271. 

form of. 270. 

land of, 64, 104, 105. 

lapse uilder, 270. 

personal property of, 61, 62, 130. 



and revival of. 270. 

uses of, 104. 
Winding-up, see 'Companiee.' 
Wite, 168. 
Witnesses — "^ 

biUs of sale, to, 273. 

civil cases, 343, 360. 370. 

confirmation of, 304. 

criminal cases, 332, 337. 341, 312. 

trial by, 47. 

wills, to. 369, 270. 
Women, slander ot. 310. 
Woodstock, Assise of, 23. 
Workmen's Compenaation Acta. 330, 331 . 
Writs — 

Account, 64. 229. 

Capia* ad mpondendum, 170. 

CapiOM Ullaoaliim, 170. 

Certiorari, 169, 

Champerty, 143. 

Conspiracy, 142. 143. 

Convenant, 89, 115, 135. 

Debt, 56. 133, 347. 

Deceit, 137, 307. 

Detinue, 57-60. 123. 134. 

Ejectment, 90, 173. 

Entry, 50. 52. 67, 84. SB, 94, 122, 
176. 

Pi. pa., 59, 210. 

FormedoD. 84, 87. 

LalHal. 171, 347. 

Afandomus, 119. 

original or judicial, 4£, 78, 164. 
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Writs — (continued) 
Pone, 51. 
Poasesaion, 110. 
Prerogative, 45. 
Privilege. 333, 334. 
ProhibitioD, 74, 169. 
Quare Ejecit infra Terminum, 90. 
Qucd PermiUal, 93. 144. 
Quominus, 172. 
Register of, 45, 77. 
Reetitution, 156. \ 
Right, (46, 49, 55, 67,\93, 110. HI. 
Seisin, rl8. * 



Subpoena, 97, 98, 164. 

Summons, 43-45. 

Tott, 51. 73. 

Trespass, 52, 53. 67, 90, 94, 122, 123, 

136. 162, 171, 347. 
Trover, 123. 
WarranUa Carta, 110. 
Warranty, 110. 
Waste, 91, 92. 

Year Books, 78, 79, 19a 

York, law of succession in, 268, 269. 

Yorkshire, registration of title in, 256. 
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